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I. IDENTITY OF MOVING PARTY

The moving parties are the appellant State of Washington,

Department of Social and Health Services (DSHS), intervener/respondents

MultiCare Health System and Franciscan Health System, and amici

Disability Rights Washington, National Alliance on Mental Illness

Washington, American Civil Liberties Union of Washington, Washington

State Hospital Association, Washington State Medical Association,

Association of Public Hospital Districts, Northwest Organization of Nurse

Executives, Washington Chapter of The American College of Emergency

Physicians, Washington State Nurses Association, SEIU Healthcare

1199NW, and the Washington Council of Emergency Nurse Association.

II. RELIEF SOUGHT

In order to serve the ends of justice, the moving parties respectfully

ask the Court to exercise its authority under RAP 1.2(c) and RAP 12.5 to

stay the issuance of the mandate for 120 days. The moving parties have

brought this motion on an emergency basis pursuant to RAP 17.4(b)

because the Court’s mandate is scheduled to issue before the minimum

time period required for regular notice under RAP 17.4(a) would expire.

All parties and amici were consulted in advance about the motion and

provided an opportunity to join. Affidavit of Rochelle Tillett at 1-2.
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III. BASIS FOR RELIEF

A. Without A Stay, Patients In Need of Court Ordered
Psychiatric Care Will Be Released Without Treatment

The moving parties are not challenging the Court’s decision that

the Involuntary Treatment Act does not authorize psychiatric boarding.

However, the parties to this joint motion agree that there is simply

not enough bed capacity within certified evaluation and treatment facilities

to provide care for patients who are currently in uncertified beds. At this

time, there are approximately 200 patients involuntarily detained outside

of certified evaluation and treatment facilities. Declaration of Jane Beyer

(Beyer Decl.) at 2. If the mandate is issued on August 27, 2014 persons

who present a likelihood of serious harm to themselves or others, or are

gravely disabled and in need of care, will be required to be released

immediately, regardless of whether they have a safe place to go.1

RCW 71.05.150(1); RCW 71.05.153; RCW 71.05.020(17), (25). This

problem will grow as additional people in need of treatment are

involuntarily committed.

Release of patients who have not been stabilized or have not

received care will have a grave impact on the health and safety of persons

1 As explained below in section B, in determining whether to discharge or
transfer patients hospitals and emergency room providers will need to consider their
conflicting legal obligations under the Involuntary Treatment Act, the federal Emergency
Medical Treatment and Active Labor Act (42 U.S.C. § 1395dd), and the best interests of
the patient.
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requiring mental health treatment, and on the ability of hospitals, regional

support networks, and evaluation and treatment facilities to provide care.

If the individuals present a danger to others as a result of their mental

illness, this also presents a serious risk to public safety. Therefore, the

moving parties request that issuance of the mandate be stayed for 120 days

to allow care while additional, compliant beds are made available as

described in the Beyer Decl.

As stated in RAP 1.2(c), the Court has authority to alter the Rules

of Appellate Practice “to serve the ends of justice.” Staying the issuance

of the mandate will serve the ends of justice by averting a health and

safety crisis for persons in need of psychiatric care. During the period of

the stay, DSHS commits that patients will be provided care and moved

into certified beds as quickly as beds can be made available.

B. Without A Stay, Hospitals Will Immediately Be Faced With A
Direct Conflict Between The Involuntary Treatment Act And
Their Duties Under The Emergency Medical Treatment and
Active Labor Act

As described in the brief of amici curiae submitted by the

Washington State Hospital Association, et al., the Emergency Medical

Treatment and Active Labor Act (EMTALA) requires hospitals

participating in Medicare, and critical access hospitals which offer

emergency services, to provide screening and stabilizing care to all
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patients who come to their emergency rooms.2 42 U.S.C. § 1395dd. This

includes patients admitted for psychiatric care under the Involuntary

Treatment Act. Br. of Amicus at 7.

Before a hospital can transfer a patient under EMTALA, the

receiving facility must have available space and qualified personnel for the

treatment of the patient and have agreed to accept the transfer.

42 C.F.R. 489.24(e). If this cannot be arranged because there are no beds

available at a certified evaluation and treatment facility, then the hospital

must keep the patient until an appropriate transfer can be arranged. Br. of

Amicus at 10-11. Until the current shortage of certified evaluation and

treatment facility beds is resolved, hospitals will be faced with a direct

conflict between the requirements of the Involuntary Treatment Act and

their duties under EMTALA.

C. A Limited Stay Will Prevent Patients From Being Released
Without Treatment

Additional capacity cannot be created overnight. It requires the

authorization of funds to DSHS, the location and certification of facilities,

and the creation of the internal structures and staffing needed for the

physical and medical care of patients. Beyer Decl. at 2. As described

below, when the Court’s decision was issued, DSHS immediately began

2 Facilities that do not provide emergency services are not impacted by
EMTALA.
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working with the Governor, the state hospitals, and the regional support

networks to develop a plan to rapidly make additional facilities available.

A stay will serve the goals of ensuring continuing care and

protection of public safety recognized by this Court in In re Swanson,

115 Wn.2d. 21, 804 P.2d 1 (1990) and Detention of G.V., 124 Wn.2d. 288,

296, 877 P.2d 680 (1994). Since the decision was filed, DSHS has taken

concrete steps to comply with the Court’s decision. It has funded 10 new

beds at the state hospitals. Beyer Decl. at 3. In addition, DSHS amended

WAC 388-865-0526 on an expedited basis to authorize single bed

certifications in residential treatment facilities that provide mental health

inpatient evaluation and treatment, creating 10 more beds. Id at 3. Finally,

DSHS obtained permission from the Governor to acquire additional bed

capacity and identified 30 more beds that can be contracted through the

Regional Support Networks and made available by August 27, and 95

more beds that will be made available within the next 120 days.

Declaration of David Schumacher (Schumacher Decl.) at 2-3; Beyer Decl.

at 2-4. As detailed in the attached declaration of Jane Beyer, the Assistant

Secretary for Behavioral Health and Service Integration, DSHS has

identified the location and funding for all 145 beds that will be made

available in the next 120 days to patients subject to involuntary

commitment orders. Beyer Decl. at 2-4. DSHS will also continue, within
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the authorized funding level, to seek additional appropriate treatment

resources, whether they are inpatient beds or outpatient treatment

alternatives. Id. at 4.

The parties to this motion agree that these steps will greatly reduce

the problem identified by the Court. This, in turn, will allow the State and

private facilities to increase treatment capabilities to persons involuntarily

detained for mental health treatment, in compliance with the Court’s

decision, and in a manner that helps to protect patients and the public.

During the period of the stay, DSHS and the Governor’s Office further

commit to working with the Legislature and the Office of Financial

Management to develop long term solutions to address psychiatric care.

Beyer Decl. at 4; Schumacher Decl. at 3.
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