
 

 

 

 

 

 

 

 

 

 

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON 
 

       

In the Matter of the Personal Restraint 

of: 

 

 

CAGER JAMES YORK, 

 

   Petitioner. 

)

)

)

)

)

)

) 

)

) 

35948-4-III 

 

 

 

ORDER DISMISSING PERSONAL 

RESTRAINT PETITION  

 

 Cager James York seeks relief from personal restraint imposed in his 2017 Walla 

Walla County convictions of first degree kidnapping while armed with a firearm, second 

degree assault while armed with a firearm, theft of a motor vehicle while armed with a 

firearm, attempting to elude a pursuing police vehicle while armed with a firearm, 

unlawful possession of a firearm, first degree malicious mischief while armed with a 

firearm, and witness tampering.  In this timely petition, Mr. York contends (1) 

government misconduct stripped him of his right to effective assistance of counsel; and 

(2) the trial court erred by denying his motion for new trial, which was filed when the 

jury was precluded from hearing a portion of a telephone call that was admitted into 

evidence by the State. 
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 To prevail in this collateral attack of his convictions, Mr. York must show that he 

is unlawfully restrained due to an error of constitutional magnitude that substantially 

prejudiced him, or due to a fundamental defect of a nonconstitutional nature that caused a 

complete miscarriage of justice.  In re Pers. Restraint of Finstad, 177 Wn.2d 501, 506, 

301 P.3d 450 (2013); In re Pers. Restraint of Cook, 114 Wn.2d 802, 812, 792 P.2d 506 

(1990).  He may not rely on conclusory allegations, but must show with a preponderance 

of competent, admissible evidence that the error caused him prejudice.  In re Pers. 

Restraint of Ruiz-Sanabria, 184 Wn.2d 632, 636, 362 P.3d 758 (2015); In re Pers. 

Restraint of Lord, 152 Wn.2d 182, 188, 94 P.3d 952 (2004). 

Governmental Misconduct 

 In February 2016, Mr. York jumped bail, led police on a high-speed chase, and 

committed other acts that were the bases for the current convictions.  He was charged 

separately with bail jumping.  While in the Walla Walla County Jail awaiting trial, Mr. 

York was involved in a conflict with another inmate and was charged with third degree 

assault and criminal mischief.  After he was convicted in December 2016 of bail jumping, 

the Department of Corrections (DOC) transferred him from jail to the corrections center 

in Shelton.  He was then transferred to the Walla Walla penitentiary in January 2016 in 

anticipation of trial.   
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 Mr. York’s trial on the current charges was set for February 7, 2017, with a 

pretrial hearing date of January 17, 2017.  His counsel obtained a court order that stated 

in one section that the DOC was to transfer Mr. York to the jail on or before January 13, 

2017, four days before the pretrial hearing.  In another section, however, the order 

contained a strike-through over “13” and a handwritten “17” as the date in January by 

which transport was to occur.  The DOC transported Mr. York to the jail on January 17, 

2017.  At his pretrial hearing that day, his counsel asked that Mr. York remain at the jail 

pending trial because access to him at the penitentiary was “virtually impractical.”  DOC 

brief, exhibit 8 at 4.  The judge denied defense counsel’s request because Mr. York had 

caused problems at the jail and was accessible at the nearby penitentiary.  Id. at 8-9. 

 On January 31, 2017, defense counsel moved the court to order transport of Mr. 

York to the county jail on or before February 1, 2017.  The trial court signed the order, 

which was then sent to the DOC.  On February 1, however, the court entered an order 

directing the DOC to bring Mr. York from the penitentiary to the court in “dress outs” for 

jury trial on February 7, 2017.  DOC brief, exhibit 11 at 1.  To compound the confusion, 

the prosecutor contacted the DOC on February 2, stated that Mr. York should have been 

transported on February 1, and sent a new transport order that directed the DOC to bring 

Mr. York to the jail on February 3, 2017 for housing during the trial.  DOC exhibit 10 at 

2.  He was transported to the jail on February 3, 2017, where he remained until he was 
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charged with witness tampering, his trial on the 2016 charges was postponed until March 

2017, and he was returned to the penitentiary.1  Finally, the court ordered Mr. York 

returned to the jail on March 8, 2017 for trial, and he was transported there as ordered. 

 Meanwhile, on February 3, 2017, defense counsel moved for dismissal under CrR 

8.3(b) (the court, in furtherance of justice, may dismiss criminal prosecution due to 

arbitrary action or governmental misconduct that prejudiced the rights of the accused by 

materially affecting the accused’s right to a fair trial).  By delaying transport of Mr. York 

to the jail until just before the original trial date, counsel argued, the DOC prevented 

counsel time to prepare for trial and forced Mr. York to choose between his speedy trial 

rights and his right to effective counsel.  The trial court denied the motion to dismiss.  

 Mr. York assigns error to the court’s denial of his motion to dismiss.  He argues 

that the DOC and the trial court committed governmental misconduct that denied his 

counsel sufficient access to him to prepare for trial.   

 A trial court may dismiss a criminal prosecution due to arbitrary action or 

governmental misconduct if the misconduct resulted in prejudice that materially affected 

the accused’s right to a fair trial.  State v. Oppelt, 172 Wn.2d 285, 296-97, 257 P.3d 653 

                                              
1 Mr. York pleaded guilty to witness tampering under the same cause number as 

the current charges.  In his plea statement, he waived his right to appeal his conviction 

under this cause number. 
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(2011).  The governmental misconduct does not need to be evil or dishonest; simple 

mismanagement is sufficient.  State v. Michielli, 132 Wn.2d 229, 239-40, 937 P.2d 587 

(1997).  Dismissal under CrR 8.3 is an extraordinary remedy that the trial court should 

use only as a last resort.  State v. Brooks, 149 Wn. App. 373, 384, 203 P.3d 397 (2009).  

This court reviews the trial court’s decision on a CrR 8.3(b) motion for abuse of 

discretion.  Id. at 297. 

 According to Mr. York, he was prejudiced by the trial court’s refusal to house him 

at the county jail before trial and by the DOC’s failure to transport him to the jail on 

February 1, 2017 as ordered by the court.  His claims fail both tests of governmental 

misconduct.  First, Mr. York does not show except by conclusory allegations that the trial 

court erred in finding that defense counsel had sufficient opportunity to communicate 

with his client before trial.  As the trial judge stated, the Walla Walla penitentiary was 

close to the courthouse, and allowed attorney access to its inmates.  Mr. York also fails to 

show mismanagement by the DOC, which received conflicting court orders and 

ultimately complied with the final orders.  Second and most important, Mr. York fails to 

show actual prejudice.  He provides no evidence or argument that his attorney was unable 

to meet with him or to talk to him on the telephone while he was in the penitentiary.  In 

other words, he fails to show governmental misconduct, and certainly cannot show the 

complete miscarriage of justice necessary to prevail in a personal restraint petition. 
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Motion for New Trial 

 At trial, the State sought admission of a jail telephone call between Mr. York’s 

girlfriend—who had been in the car with him at the time of the criminal incidents—and 

her mother.  This conversation related to the events that led to the 2016 criminal charges.  

Defense counsel unsuccessfully objected to the audio evidence, but eventually agreed 

with the State to publication of a redacted portion of the conversation that excluded 

unduly prejudicial information.  At the conclusion of testimony and after the jury had 

begun deliberating, defense counsel reviewed the entire recording (for the fifth time, he 

admitted).  During this final review, defense counsel realized that in an earlier section 

that had not been published at trial, the mother asked Mr. York’s girlfriend who was the 

man being “held by the gun,” meaning the man assaulted by Mr. York.  State’s response 

brief, appendix H at 2.  The daughter responded that the man was not being held by the 

gun, that the man was a snitch who had tried to sell them a gun and then had called the 

police.  Defense counsel moved to publish this portion of the conversation along with the 

portion already played at trial.  The trial court denied the request.   

 After the guilty verdict, Mr. York moved for a new trial under CrR 7.5, arguing 

that he did not have a fair trial because the jury was not allowed to hear evidence that 

would have clarified statements that had been admitted in the same recording.  At one 

point in the published recording, the girlfriend was asked by her mother whether Mr. 
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York pressed a gun into the victim’s side.  The girlfriend responded with something that 

sounded like “he did it, mom, because I was in the … car.”  State’s response brief, 

appendix H at 3.  Mr. York contends the excluded portion of the recording suggests that 

the girlfriend actually said, “he didn’t, mom, because I was in the … car.”  Id.  He argues 

that by excluding the earlier portion of the recording, the trial court prevented the jury 

from putting the admitted portion into context. 

 This court reviews a denial of a motion for a new trial for abuse of discretion.  

State v. Burke, 163 Wn.2d 204, 210, 181 P.3d 1 (2008).  Mr. York moved for a new trial 

under CrR 7.5(a)(4) (accident or surprise); (5) (irregularity in proceedings that prevent a 

fair trial); and (6) (error of law at trial and defendant objected at the time).  Under these 

circumstances, he does not show that the trial court abused its discretion in denying his 

motion for new trial.  First, the evidence existed and was available to the defense during 

trial.  Defense counsel admits he only recognized its significance after a fifth review of 

the recording.  Thus, he cannot claim that the exclusion of that portion of the recording 

was caused by accident or surprise.  CrR 7.5(a)(4).   

 Next, Mr. York cannot show irregularity in the trial proceedings.  CrR 7.5(a)(5).  

Both parties had rested their cases and the matter had been submitted to the jury.  

Publication of additional evidence at this point, without an opportunity for examination in 

open court, was inappropriate.  Finally, although defense counsel preserved the issue at 
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trial, Mr. York fails to show that the trial court’s ruling was an error of law.  CrR 

7.5(a)(6).  Decisions on the admission or exclusion of evidence are within the trial court’s 

discretion and will not be reversed absent abuse of discretion.  State v. Darden, 145 

Wn.2d 612, 619, 41 P.3d 1189 (2002).  The trial court did not abuse its discretion here in 

excluding evidence offered after the jury began deliberating.     

Conclusion 

 Mr. York fails to show error or prejudice justifying relief from personal restraint.  

His petition is dismissed as frivolous.  RAP 16.11(b).  The court also denies his request 

for appointment of counsel.  In re Pers. Restraint of Gentry, 137 Wn.2d 378, 390, 972 

P.2d 1250 (1999); RCW 10.73.150. 

    

  

    _____________________________ 

    REBECCA L. PENNELL 

    ACTING CHIEF JUDGE 

 

 

 

 

 

 

 

 

 

 




