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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF WASHINGTON 

 

 

GREGORY ALAN WRIGHT, 

Plaintiff, 

v. 

 

BENTON COUNTY,  

Defendant. 

 

NO. 4:19-CV-05253-SAB 

 

ORDER DISMISSING ACTION 

 

1915(g)  

  

  Before the Court is Plaintiff’s First Amended Complaint, ECF No. 23, and 

an accompanying four-page letter, ECF No. 24. Plaintiff, a prisoner currently 

housed at the Washington Corrections Center, is proceeding pro se and in forma 

pauperis. Defendants have not been served.  

 Generally, an amended complaint supersedes the original complaint and 

renders it without legal effect. Lacey v. Maricopa Cty., 693 F.3d 896, 927 (9th Cir. 

2012). Therefore, “[a]ll causes of action alleged in an original complaint which are 

not alleged in an amended complaint are waived.” King v. Atiyeh, 814 F.2d 565, 

567 (9th Cir. 1987) (citing London v. Coopers & Lybrand, 644 F.2d 811, 814 (9th 

Cir. 1981)), overruled in part by Lacey, 693 F.3d at 928 (any claims voluntarily 

dismissed are considered to be waived if not re-pled). 

 Furthermore, Defendants not named in an amended complaint are no longer 

defendants in the action. See Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th Cir. 
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1992). Consequently, Defendants Benton County Corrections, Kennewick Police 

Department, Office of Public Defense and Public Defender Dennis Hanson have 

been terminated and Defendant Benton County was added.  

Liberally construing the First Amended Complaint in the light most 

favorable to Plaintiff, the Court finds that Plaintiff has failed to cure the 

deficiencies of the initial complaint and has failed to state a claim upon which 

relief may be granted.  

BENTON COUNTY 

 Plaintiff identifies Benton County as the sole Defendant in his First 

Amended Complaint. To establish municipal liability under § 1983, a plaintiff 

must identify the policy or custom which caused the constitutional deprivation. 

Monell v. N.Y.C. Dep’t of Soc. Servs., 436 U.S. 658, 691 (1978). Only when the 

execution of the government's policy or custom inflicts the constitutional injury 

may a governmental entity be held liable under section 1983. Id. at 694. 

 Additionally, the plaintiff must establish that the governmental entity, 

through its deliberate conduct, was the moving force behind the injury or harm 

suffered and must establish a direct causal link between the governmental entity's 

action and the deprivation of a federally protected right. Bd. of Cty. Comm’rs of 

Bryan Cty., Okl. v. Brown, 520 U.S. 397, 403–04 (1997). Although granted the 

opportunity to do so, Plaintiff has presented no facts to support a claim of 

municipal liability against Defendant Benton County.  

HECK V. HUMPHREY 

 In his accompanying letter, Plaintiff states that he has been convicted of state 

criminal charges and assert various conflicts and errors concerning his trial. ECF 

No. 24. To recover damages for an allegedly unconstitutional conviction or 

imprisonment, or for other harm caused by actions whose unlawfulness would 

render a conviction or sentence invalid, a § 1983 plaintiff must prove that the 

conviction or sentence has been reversed on direct appeal, expunged by executive 
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order, declared invalid by a state tribunal authorized to make such determination, 

or called into question by a federal court's issuance of a writ of habeas corpus. 

Heck v. Humphrey, 512 U.S. 477, 487 (1994). A claim for damages bearing that 

relationship to a conviction or sentence that has not been so invalidated is not 

cognizable under § 1983. Id. 

 When a state prisoner seeks damages in a § 1983 suit, the district court must 

consider whether a judgment in favor of the plaintiff would necessarily imply the 

invalidity of his conviction or sentence; if it would, the complaint must be 

dismissed unless the plaintiff can demonstrate that the conviction or sentence has 

already been invalidated. Id. A judgment in favor of Plaintiff here would imply the 

invalidity of the state criminal proceedings which have not already been 

invalidated. Plaintiff indicates that he is appealing his conviction. ECF No. 24. 

Therefore, Plaintiff’s allegations fail to state a cognizable claim under Section 

1983 and are subject to dismissal. 

FIRST AMENDED COMPLAINT 

 In the first count listed in the First Amended Complaint, Plaintiff claims the 

Benton County Police Department violated his rights by failing to read Miranda1 

warnings. ECF No. 23 at 4. Although Plaintiff complains that he was detained in 

handcuffs on August 4, 2019, id. at 4-5, he makes no allegation that he made any 

statements or that any statements obtained in the absence of Miranda warnings 

were used against him in his state criminal proceedings. In any event, a prisoner’s 

claim regarding the alleged failure of officers to read Miranda warnings is barred 

by Heck as such claims would cast doubt on the plaintiff’s conviction. See Trimble 

v. City of Santa Rosa, 49 F.3d 583, 584-85 (9th Cir. 1995) (per curiam).  

 Plaintiff also states that a police dog was deployed, but did not bite him, and 

that he was “made” to “crawl” to officers, one of whom tased Plaintiff on the left 

 
1 Miranda v. Arizona, 384 U.S. 436 (1966). 
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shoulder, causing scarring. Plaintiff presents no facts from which the Court could 

infer that any use of force was unreasonable under the circumstances. See Graham 

v. Conner, 490 U.S. 386, 396 (1989). Although granted the opportunity to present 

facts showing his constitutionally protected rights were violated, Plaintiff has not 

done so. 

 In his second count, Plaintiff complains that his public defender was 

permitted to withdraw his representation without filing a motion with the Court, 

and that a different attorney from the same office was appointed to represent 

Plaintiff. ECF No. 23 at 6, 8. The Court is unable to infer a federal constitutional 

violation from these facts. Plaintiff makes no assertions that he was denied counsel 

during any critical phase of his criminal proceedings. See Strickland v. 

Washington, 466 U.S. 668, 686 (1984).  

 In his third count, Plaintiff complains that his due process rights were 

violated, and he was denied a fair trial. ECF No. 23 at 7. To the extent Plaintiff 

may wish to challenge the effectiveness of counsel, present speedy trial claims, or 

assert any other claims regarding the fairness of his criminal trial, he has the 

opportunity and means to do so in the state appellate system, and through 

subsequent state and federal habeas corpus proceedings if necessary. Plaintiff’s 

claims for monetary damages regarding challenges to his conviction are barred by 

Heck v. Humphrey, 512 U.S. at 487. 

Accordingly, IT IS ORDERED this action is DISMISSED with prejudice 

for failure to state a claim against Defendant Benton County upon which relief may 

be granted, 28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2), but without prejudice to 

Plaintiff pursuing appropriate state court remedies regarding his conviction.  

Pursuant to 28 U.S.C. § 1915(g), enacted April 26, 1996, a prisoner who 

brings three or more civil actions or appeals which are dismissed as frivolous or for 

failure to state a claim will be precluded from bringing any other civil action or 

appeal in forma pauperis “unless the prisoner is under imminent danger of serious 
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physical injury.” 28 U.S.C. § 1915(g). Plaintiff is advised to read the statutory 

provisions under 28 U.S.C. § 1915. This dismissal of Plaintiff’s complaint may 

count as one of the three dismissals allowed by 28 U.S.C. § 1915(g) and may 

adversely affect his ability to file future claims. 

IT IS SO ORDERED. The Clerk of Court is directed to enter this Order, 

enter judgment, provide copies to Plaintiff at this last known address, and close the 

file. The Clerk of Court is directed to forward a copy of this Order to the Office of 

the Attorney General of Washington, Corrections Division. The Court certifies any 

appeal of this dismissal would not be taken in good faith.  

DATED this 14th day of May 2020. 
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