
 

 

 

 

 

 

 

 

 

 

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON 

 

       

In the Matter of the Personal Restraint 

of: 

 

ARTURO RODRIQUEZ, 

 

   Petitioner. 

)

)

)

)

)

)

) 

 No. 36889-1-III 

          

 

ORDER DISMISSING PERSONAL 

RESTRAINT PETITION 

 

 

 Arturo Rodriquez was convicted of first degree murder in 1998.  He committed the 

crime at age 16.  The court imposed a 320-month sentence.  RCW 9.94A.730(3) allows a 

juvenile offender convicted of first degree murder to petition the Indeterminate 

Sentencing Review Board (ISRB or Board) for release after serving 20 years of 

confinement.  Mr. Rodriquez petitioned the Board for release in 2018.  The Board found 

him more likely than not to commit a new criminal law violation if released, and 

therefore, denied his release.  Mr. Rodriquez now files this personal restraint petition, 

claiming the Board’s decision was an abuse of discretion resulting in current unlawful 

restraint.          
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 Mr. Rodriquez’s murder conviction stemmed from his 1993 gunshot killing of an 

individual during their argument over a debt.  Rodriquez fled to Mexico after the 

shooting and eluded capture until he was apprehended in Oregon in 1997.  He was 

returned to Yakima County and convicted of first degree murder in a jury trial in 1998.  

This court affirmed his conviction and 320-month sentence on direct appeal.  See State v. 

Rodriquez, unpub. op’n no. 17809-9-III (Wa. Ct. App. 2000).   

 Some 14 years after Mr. Rodriquez’s sentence was imposed, the United States 

Supreme Court held in Miller v. Alabama, 567 U.S. 460, 132 S.Ct. 2455, 183 L. Ed. 2d 

407 (2012), that a mandatory life without parole sentence imposed on a juvenile violates 

the prohibition on cruel and unusual punishment under the Eighth Amendment to the 

United States Constitution.  Following Miller, the Washington legislature enacted RCW 

9.94A.730 to allow inmates who are serving sentences for crimes (other than aggravated 

first degree murder) committed as a juvenile to petition for early release after serving 20 

years.  See Laws of 2014, ch. 130, § 10.   

Once an offender petitions for release under the statute, the Board is then required 

to conduct “an examination of the person, incorporating methodologies that are 

recognized by experts in the prediction of dangerousness, and including a prediction of 

the probability that the person will engage in future criminal behavior if released on 

conditions to be set by the board.”  RCW 9.94A.730(3).  The Board “shall order the 

person released under such affirmative and other conditions as the board determines 
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appropriate, unless the board determines by a preponderance of the evidence that, despite 

such conditions, it is more likely than not that the person will commit new criminal law 

violations if released.”  Id.  The Board “shall give public safety considerations the highest 

priority when making all discretionary decisions regarding the ability for release and 

conditions of release.”  Id.   

The Board held the hearing on Mr. Rodriquez’s petition for release on October 2, 

2018.  The Board heard testimony from Rodriquez, his DOC classification counselor 

Deborah Bustamante, and prison psychology associate Jennifer Watanabe.  The Board 

also considered a psychological evaluation/statistical risk assessment performed by Dr. 

Deborah Wentworth.  In addition, the Board considered Rodriquez’s criminal history, 

ability to control behavior, responsivity to programming, demonstrated change, and his 

release planning.  (Board Response, Exhibit 2—Decision and Reasons at 1, 2, 5-6)   

Based upon the totality of the evidence and information presented to the Board, it found 

by a preponderance of the evidence that Mr. Rodriquez is more likely than not to commit 

a new criminal law violation if released on conditions to be set by the Board.  The Board 

therefore found him not releasable.  It indicated he could release on his earned release 

date of October 27, 2022.  (Id.)    

 Dr. Wentworth’s expert report reflects psychological test findings that Mr. 

Rodriquez scored in the low (non-psychopathy) range on the Hare Psychopathy List 

(PCL-R).  On the VRAG-R test, he scored as a low to moderate risk to reoffend (26% on 
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average reoffended violently within five years, and 51% reoffended on average within 12 

years).  His score on the Historical-Clinical-Risk Management-20 (HCR-20) placed him 

in the moderate violence risk to recidivate.  In the Structured Assessment of Protective 

Factors (SAPROF) test he scored in the moderate level of protective factors.  Dr. 

Wentworth concluded, that “overall, the results of this evaluation suggest Mr. Rodriquez 

is at ‘moderate’ risk to reoffend.”   (Board Response, Exhibit 6 at 6, 9; Exhibit 2 at 5-6)         

Mindful of Dr. Wentworth’s conclusions, the Board cited several reasons for its 

decision not to release Mr. Rodriquez.  First was his history of committing over 50 

serious prison infractions, including recent ones in 2016 for assault of another offender, a 

positive UA for methamphetamine and benzodiazepine, and possession of sexually 

explicit materials.  (Board Response, Exhibit 2 at 2, 4)  The Board also cited to 

Rodriquez’s multiple negative behavior observations recorded by prison staff that show 

him not following prison rules.  Included were recent incidents in 2018—one involving 

him approaching a fellow inmate at another table and taking food from his tray, and 

another in which he interrupted a conversation to instigate an aggressive verbal 

confrontation with a corrections officer.  (Id. at 2, 4-5)   

The Board next cited to Mr. Rodriquez’s long-term membership in a prison gang 

as a reason to deny release.  Although he insisted he had left the gang in 2010, his 

infraction history shows that in 2014 he was involved in a gang-related fight that required 

staff to use force to stop both combatants.  And during the current release hearing, 
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Rodriquez admitted he was the aggressor in his 2016 assault infraction.  He said he 

attacked another inmate in the prison chapel because of that inmate’s high power position 

in a gang.  According to Rodriquez, the inmate had ordered a gang-related attack on him 

that led to his 2014 fighting infraction.  (Board Response, Ex. 5 at 9-10, 18; Ex. 2 at 4)  

Dr. Wentworth noted that Rodriquez still feels pressure from gang members to get re-

involved.  (Exhibit 6 at 5)   

Finally, the Board reasoned that Mr. Rodriquez has not undergone needed 

chemical dependency screening and treatment.  He confirmed at the release hearing that 

his 2016 infraction for failed UA was due to illegal drug use.  He admitted to taking 

illegal drugs to ease pain from surgeries and that he obtained those drugs from someone 

inside the prison.  (Board Response, Ex. 5 at 8)  Dr. Wentworth noted that his most recent 

current custody facility plan recommended substance abuse treatment.  She opined that 

he “may be a reasonable candidate for transitioning to a less restrictive setting at some 

point after a period of infraction-free behavior, and completion of recommended 

programming for substance use and offender change.”  (Ex. 6 at 5, 10)   

In making its decision, the Board did consider positive progress in Mr. 

Rodriquez’s behavior and his plan for release.  He admits to his crime and acknowledges 

what he did was wrong.  Ms. Bustamante stated he has completed several therapeutic 

programs in prison, is enrolled in English as a second language, and has family support 

for his intended release to Tijuana where he owns a home and will work in family 
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businesses.  Ms. Watanabe testified that he sees the injustice of gang activity, has 

matured in the last two years, is open and honest during their sessions, and discusses his 

future plans.  (Board Response, Ex. 2 at 3, 5; Ex. 5 at 23-24)  The Board entered its 

Decision and Reasons denying Rodriquez’s petition for release on October 15, 2018.  

This petition follows.  

 A petitioner who challenges a decision from which he has had no previous or 

alternative avenue for obtaining state judicial review must show he is under restraint 

unlawfully under the provisions of RAP 16.4(c).  In re Pers. Restraint of Cashaw, 123 

Wash.2d 138, 149, 866 P.2d 8 (1994). Under RAP 16.4, the petitioner may show either a 

constitutional or a state law violation to obtain relief. RAP 16.4(c)(2), (6).   

When challenging a Board release decision, the burden rests with the petitioner to 

prove the Board abused its discretion.  In re Pugh, 7 Wn. App.2d 412, 421, 433 P.3d 872 

(2019) (citing In re Pers. Restraint of Addleman, 151 Wn.2d 769, 776, 92 P.3d 221 

(2004)).  The Board abuses its discretion when it acts without consideration of and in 

disregard of the facts.  In re Pers. Restraint of Dyer, 157 Wn.2d 358, 363, 139 P.3d 320 

(2006) (Dyer I).  “Reliance upon ‘speculation and conjecture’ with disregard of the 

evidence also constitutes an abuse of discretion.” In re Pers. Restraint of Dyer, 164 

Wn.2d 274, 285, 189 P.3d 759 (2008) (Dyer II).  As stated above, the Board must release 

an offender “unless the board determines by a preponderance of the evidence that, despite 

such conditions, it is more likely than not that the person will commit new criminal law 
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violations if released.”  RCW 9.94A.730(3).  “Preponderance of the evidence means 

evidence that is more probably true than not true.”  Pugh, at 421 (quoting In re Welfare of 

Sego, 82 Wn.2d 736, 739 n.2, 513 P.2d 831 (1973)).   

Mr. Rodriquez contends the Board abused its discretion by denying him release 

despite affirmative evidence that he poses “exceedingly low risk” to the community.  In 

his opening petition and reply brief, he contends the Board’s stated reasons are vague, 

based wholly on speculation and conjecture, and do not meet the preponderance standard 

that he is likely to commit a future crime.  He asserts that the Board merely granted a 

recommendation of the Yakima County Prosecutor that he serve his entire sentence.  He 

requests release so he can be deported to Mexico to care for his aging mother.          

As evidence of low risk, Mr. Rodriquez points to the summary of his progress 

provided to the Board by his counselor, Ms. Bustamante: 

[H]e is typically quiet, respectful and keeps to himself. He is not currently 

working but previously he worked as a custodian. He has completed Cognitive 

Behavior Therapy (CBT), Bridges to Life, Breaking Barriers and Stress and Anger 

Management. Mr. Rodriquez is currently enrolled in English as a Second 

Language.  He has family support from his sister, brother-in-law, mother and 

daughters.           

(Board Response, Exhibit 2 at 3)  Mr. Rodriquez also emphasizes that his low scores on 

the PCL-R and VRAG-R place him in the low to moderate level of risk to reoffend.  He 

considers the PCL-R test to be the “gold standard” and insists his low risk score on that 

test is the critical result.  He characterizes Dr. Wentworth’s overall assessment as 
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positive, emphasizing that she noted his only weakness is that he has never lived or 

worked as an adult in the community.  (Exhibit 2 at 6)   

Mr. Rodriquez attributes his prison infractions to immaturity.  He states that he no 

longer commits infractions, but instead participates in prison programs to the extent the 

DOC allows.  He argues the Board’s gang concerns are unfounded because he has 

relinquished all gang activity and is housed in a protective custody unit with no active 

gang members.  He also contends the recent negative observations by staff should have 

no bearing on the Board’s decision because those observations were merely staff’s 

subjective perceptions and not prison infractions.  Finally, he states there is no court order 

requiring him to participate in a chemical dependency program, yet the Board fails to 

mention he is attending Alcoholics Anonymous and Narcotics on his own volition.   

Given all of the above explanations, Mr. Rodriquez concludes the Board did not 

cite to a single fact supporting its non-releasability decision, and that its reasons point 

more to an arbitrary decision than to a preponderance of the evidence that he will likely 

reoffend.  His arguments fail.  

First, the Board’s Decision and Reasons document does note that the Yakima 

County Prosecutor recommended Mr. Rodriquez serve his full sentence.  (Board 

Response, Ex. 2 at 1)  But the Board did not further mention the prosecutor’s 

recommendation or include it as a reason for its decision.  Instead, the Board adhered to 
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RCW 9.94A.730(3)’s mandate to base its decision on the likelihood he will commit a 

crime if released.  Mr. Rodriquez’s claim to the contrary is without merit.      

In portraying himself as a low-risk offender, Mr. Rodriquez minimizes Dr. 

Wentworth’s findings by selectively quoting the more favorable VRAG-R and PCL-R 

test results.  But he fails to acknowledge the HCR-20 results that place him in the 

moderate violence risk to recidivate, and the SAPROF score that places him only in the 

moderate level of protective factors.  Nor does he acknowledge Dr. Wentworth’s 

conclusion that the results of the evaluation place him at an overall moderate risk to 

reoffend.  He also misquotes Dr. Wentworth.  She actually said that his not having lived 

or worked as an adult in the community is among his weaknesses—not his only 

weakness.  (Board Response, Ex. 6 at 5)   

Critically, upon summarizing the results of the actuarial test findings, Dr. 

Wentworth concluded that Mr. Rodriquez appeared to be lacking “key 

developmental/environmental supports that often protect an individual from bad 

choices/behaviors during these vulnerable times.”  (Board Response, Ex. 6 at 8)  While 

acknowledging that significant changes in his behavior and attitude began “slowly 

occurring after 2016,” Dr. Wentworth concluded the positive trends together with his 

criminal and infraction history placed him at an overall moderate risk to reoffend.  (Id. at 

9)            
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Next, although the last of Mr. Rodriquez’s 50 serious prison infractions were in 

2016, the Board did not consider him risk-free of the underlying behaviors.  It focused on 

the pattern of behavior shown in the most recent infractions in 2011 (assault of another 

inmate); 2013 (fighting, refusing an order, possession of an unauthorized tool, and strong 

arming/intimidation); 2014 (refusing UA test, fighting, unauthorized gang/club, 

refusal/resisting/safety; and (2016) (interfering with count, positive drug test for 

methamphetamine and benzodiazepine, possession of sexually explicit material, and 

assault of another offender).  The Board considered that the serious 2016 infractions were 

relatively close in time to the hearing, and that more current staff observations of his 

continuing negative aggressive behavior depict him as not following prison rules.  (Board 

Response, Ex. 2 at 3-5)  Dr. Wentworth also noted that while there was “some 

improvement” in his institutional behavior, the 2016 serious infractions including assault, 

positive UA for drugs, and possession of sexually explicit materials “raise some concern 

about his rule abiding behavior choices and self-regulation.”1  (Ex. 6 at 5)            

                                              
1 Mr. Rodriquez’s cited case in his reply brief, In re Pers. Restraint of Brashear, 6 

Wn. App.2d 279, 430 P.3d 710 (2018), review granted, 193 Wn.2d 1025 (2019), 

dismissed as moot (November 7, 2019), is not helpful to him.  There, the Board decision 

denying release was ruled an abuse of discretion because rather than focusing on the 

presumption of release and the petitioner’s changed behavior (she had committed 90 

prison infractions but ceased her poor behavior some 9 years before the release hearing), 

the Board relied on her underlying crimes, the impact of those crimes, and the small 

portion of her sentence served.  Those are not factors that guide the Board’s decision 

under RCW 9.94A.730(3).  Id., 6 Wn. App.2d at 288.  The Board made no such error 

here.  It properly relied on Rodriquez’s recent serious infractions in making its decision.        
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With respect to gang membership, Mr. Rodriquez admitted at the hearing that his 

2014 and 2016 assault infractions were both gang-motivated and that he was the 

aggressor in the 2016 attack.  Dr. Wentworth noted that Rodriquez still feels pressure 

from old gang associates. (Board Response, Ex. 6 at 5)  In this situation, even if his gang 

membership is in the past, the Board justifiably included it as a reason to deny release.    

In addition to the serious infraction history, behavioral observations and gang 

concerns, the Board appropriately identified Mr. Rodriquez’s lack of chemical 

dependency treatment as a risk concern.  He confirmed in his hearing testimony that he 

abused illegal drugs in prison to deal with pain from surgeries and that he obtained the 

drugs from someone on the inside.  He was unable to answer a Board member’s inquiry 

how he would manage the pain if he were out in the community.  (Board Response, Ex. 8 

at 22)  Dr. Wentworth noted that his 2016 infraction for a positive UA may indicate an 

ongoing problem with substance use, whether for prescriptive or street drugs, and that he 

is recommended for substance abuse treatment in his most recent custody facility plan.   

(Ex. 6 at 5)  Dr. Wentworth concluded that Rodriquez might be a reasonable candidate 

for transitioning to a less restrictive setting at “some point after a period of infraction free 

behavior and completion of recommended programming for substance use and offender 

change.”  (Id. at 10)  In this situation, the Board was justified in citing to Rodriquez’s 

lack of chemical dependency screening or treatment as a reason to deny release.    
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   In summary, the record supports the Board’s October 15, 2018 determination by 

a preponderance of evidence that Mr. Rodriquez is likely to commit new criminal 

violations if released on conditions.  The Board fully considered the evidence before it 

and did not abuse its discretion in denying his release.  Its decision is not founded in 

speculation and conjecture.  This court does not substitute its discretion for that of the 

Board.  In re Pers. Restraint of Ecklund, 139 Wn.2d 166, 170, 985 P.2d 342 (1999).     

 Mr. Rodriquez’s petition does not “present an arguable basis for relief in law or in 

fact, given the constraints of the personal restraint petition vehicle.”  In re Pers. Restraint 

of Khan, 184 Wn.2d 679, 686-87, 363 P.3d 577 (2015).  Accordingly, the petition is 

dismissed as frivolous pursuant to RAP 16.11(b).  The court also denies Mr. Rodriquez’s 

request for appointed counsel.  See In re Pers. Restraint of Gentry, 137 Wn.2d 378, 390, 

972 P.2d 1250 (1999); RCW 10.73.150(4).   

    _______________________ 

     REBECCA L. PENNELL 

    ACTING CHIEF JUDGE 

    

  




