
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

In re the Personal Restraint of 

ROBERT L. MACOMBER, 

Petitioner.
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ORDER DISMISSING jPETHIOg

Robert Macomber seeks relief from the sanctions imposed following the 

Department of Corrections’ determinations that he had committed infractions: violating 

WAC 137-25-030(718) (using the telephone in violation of a court order) and (889) (using 

facility phones without authorization)1; violating WAC 137-25-030(554) (destroying 

property)2; and violating WAC 137-25-030(707) (resisting movement) and (508) 

(throwing objects).3 We review prison disciplinary proceedings to determine whether the 

Department’s action was so arbitrary and capricious as to deny the petitioner a 

fundamentally fair proceeding. In re Reismiller, 101 Wn.2d 291,294,678 P.2d 323 (1984). 

In doing so, we look to whether petitioner received the due process protections afforded 

him under Wolff v. McDonnell, 418 U.S. 539, 563-65, 41 L. Ed. 2d 935, 94 S. Ct. 2963 

(1974). These protections include: (1) advance written notice of the charged violations;

•Thirty days loss of good conduct time, 45 days loss of phone and JPay, and 90 days loss 
of store, commissary and packages.

2 Fifteen days loss of good conduct time.

3 Twenty days loss of good conduct time and 20 days restriction on electronic 
communication.
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(2) the opportunity to present documentary evidence and call witnesses when not unduly 

hazardous to institutional safety and correctional goals; and (3) a written statement of the 

evidence relied on and the reasons for the disciplinary action. Macomber received all of 

these protections.

When there is “some evidence” in the record, we will affirm the Department's 

disciplinary decision. Superintendent v. Hill, 472 U.S. 445, 86 L. Ed. 2d 356, 105 S. Ct. 

2768 (1985); In re Johnston, 109 Wn.2d 493,497,745 P.2d 864 (1987). Macomber argues 

that under In re Pers. Restraint of Schley, 191 Wn.2d 278, 421 P.3d 951 (2018), the 

standard for review is whether a preponderance of the evidence supports the disciplinary 

decision. But Schley only applies that standard to infractions that result in the revocation 

of a petitioner’s Drug Offender Sentencing Alternative (DOSA) sentence. Schley, 191 

Wn.2d at 290. For lesser sanctions, the standard for review remains “some evidence.” 

Schley, 191 Wn.2d at 289. Staff reports are “some evidence” to support the infractions. 

We do not re-weigh that evidence. Johnston, 109 Wn.2d at 497.

Macomber argues he was not advised of his right under WAC 137-28-285 to 

propose questions of witnesses. But that is not a constitutionally protected right. And any 

failure to advise was harmless because Macomber did not request any witnesses.

Finally, Macomber argues that the Associate Superintendent was biased against 

him because she signed off on his Serious Infraction Reports and then denied his appeals 

from those reports. But he fails to show that this constitutes bias.

Macomber does not demonstrate grounds for relief from restraint. Accordingly, it 

is hereby
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ORDERED that Macomber’s petition is dismissed under RAP 16.11(b). His 

request for appointment of counsel is denied.

cc: Robert L. Macomber
Michelle I. Young

Acting'Chief Judge Pro Tempore


