
 
 
 
 
 
 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

 
IN THE MATTER OF THE   ) 
PERSONAL RESTRAINT OF:  ) No. 81362-5-I 
      ) 
JOHN ROBERT DEMOS, JR., ) ORDER DISMISSING  
      ) PERSONAL RESTRAINT  
   Petitioner.  )  PETITION 
 
 John Demos is presently confined at the Washington State Penitentiary 

(WSP) pursuant to a 1978 conviction for attempted first degree rape and first 

degree burglary.  His maximum sentence is life in prison.  Demos filed this petition 

asserting that the conditions of his confinement are unconstitutional because of the 

risk of harm he faces from exposure to COVID-19.1  In order to obtain relief by 

means of a personal restraint petition, Demos bears the burden of proving that 

he is under restraint and that the restraint is unlawful.  RAP 16.4; see also In re 

Pers. Restraint of Cashaw, 123 Wn.2d 138, 148-49, 866 P.2d 8 (1994); In re 

Pers. Restraint of Cook, 114 Wn.2d 802, 813, 792 P.2d 506 (1990).  Because 

Demos fails to meet this burden, the petition must be dismissed.2  

                     
1 In December 2019, Demos filed a personal restraint petition challenging the 

conditions of his confinement on entirely different grounds.  In re Pers. Restraint of 
Demos, No. 80871-1-I.  The present petition focuses solely on the conditions of Demos’s 
confinement due to the coronavirus pandemic.    

2 After filing this petition, Demos filed an “Addenda to the Pleadings,” “Surrebuttal of 
the Petitioner to the 5-27-2020 Rebuttal of the Respondent Mr. Scott Kappes,” and 
“Motion to Supplement the PRP.”  To the extent these filings may be construed as a 
motion to amend his original petition by raising new issues, it is denied.   
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 COVID-19 is an illness caused by a novel coronavirus that has not 

previously been seen in humans. 3  It is thought to spread mainly from person-to-

person via respiratory droplets produced when an infected person coughs, 

sneezes, or talks.4  As of June 21, 2020, there were 2,248,029 confirmed cases 

and 119,615 deaths in the United States.5  Most people infected with COVID-19 

develop mild or moderate symptoms and recover without needing hospital 

treatment.6  However, approximately 20 percent of people becomes seriously ill and 

develop difficulty breathing.  Id.  People 65 years and older and people of all ages 

with serious underlying medical conditions are at higher risk for severe illness from 

COVID-19.7  At present, there is no vaccine to prevent COVID-19.8  Recommended 

preventive measures include frequent handwashing, staying at least six feet away 

                     
3 Centers for Disease Control and Prevention, “Coronavirus Disease 2019 (COVID-

19) Frequently Asked Questions, https://www.cdc.gov/coronavirus/2019-
ncov/faq.html#Basics (last visited June 22, 2020).   

4 Centers for Disease Control and Prevention, “How Coronavirus Spreads,” 
https://www.cdc.gov/coronavirus/2019-ncov/prepare/transmission.html (last visited June 
22, 2020). 

5 Centers for Disease Control and Prevention, “Cases in U.S.,” 
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html (last visited 
June 22, 2020).   

6 World Health Organization, “What are the symptoms of COVID-19?,” 
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/question-and-
answers-hub/q-a-detail/q-a-coronaviruses (last visited June 22, 2020).  

7 Centers for Disease Control and Prevention, “Groups at Higher Risk for Severe 
Illness,” https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/groups-at-
higher-risk.html (last visited June 22, 2020).  The serious medical conditions referenced 
include: chronic lung disease, asthma, serious heart conditions, immunocompromising 
conditions, obesity, diabetes, chronic kidney disease, and liver disease.   

8 Centers for Disease Control and Prevention, “How to Protect Yourself & Others,” 
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/ (last visited June 22, 
2020).  

https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Basics
https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Basics
https://www.cdc.gov/coronavirus/2019-ncov/prepare/transmission.html
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/question-and-answers-hub/q-a-detail/q-a-coronaviruses
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/question-and-answers-hub/q-a-detail/q-a-coronaviruses
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/groups-at-higher-risk.html
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/groups-at-higher-risk.html
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/
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from other people, using a face mask, and cleaning and disinfecting frequently 

touched surfaces daily.9   

 Demos argues that the conditions of his confinement violate the Eighth 

Amendment to the United States Constitution because proper social distancing is 

impossible in prison.  He contends that the risk of contracting COVID-19 in prison is 

so high as to effectively change the terms of his sentence from life to death, and 

therefore requests immediate release from DOC custody.  

 The Eighth Amendment protects individuals from cruel and unusual 

punishment.  U.S. Const. amend. VIII.  “In a constitutional claim alleging deliberate 

indifference to the conditions of a prisoner’s confinement, the plaintiff must satisfy 

both the ‘subjective and objective requirements’ of the Eighth Amendment inquiry.”  

Valentine v. Collier, 956 F.3d 797, 801 (5th Cir. 2020) (quoting Farmer v. Brennan, 

511 U.S. 825, 846, 114 S. Ct. 1970, 128 L. Ed. 2d 811 (1994).  To satisfy the 

objective requirement, the inmate must show an “objectively intolerable risk of 

harm.”  Farmer, 511 U.S. at 846.  This standard includes current conditions as well 

as those posing an unreasonable risk of serious damage to future health.  Board v. 

Farnham, 394 F.3d 469, 479 (7th Cir. 2005).  To satisfy the subjective requirement, 

the inmate must show that prison officials were “deliberately indifferent” to the 

substantial risk.  Farmer, 511 U.S. at 837-38.  A prison official acts with deliberate 

indifference when he or she “knows of and disregards an excessive risk to inmate 

health or safety.”  Farmer, 511 U.S. at 837.  Deliberate indifference is a subjective 

                     
9 “How Coronavirus Spreads,” Centers for Disease Control and Prevention, 

https://www.cdc.gov/coronavirus/2019-ncov/prepare/transmission.html  (last visited June 
22, 2020). 

https://www.cdc.gov/coronavirus/2019-ncov/prepare/transmission.html
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state of mind akin to criminal recklessness.  Farmer, 511 U.S. at 839-40.  “The 

‘incidence of diseases or infections, standing alone,’ do not ‘imply unconstitutional 

confinement conditions, since any densely populated residence may be subject to 

outbreaks.’ ”  Valentine, 956 F.3d at 801 (quoting Shepherd v. Dallas Cty., 591 F.3d 

445, 454 (5th Cir. 2009)).  A prison official “may escape liability for known risks ‘if 

[he] responded reasonably to the risk, even if the harm ultimately was not averted.’”  

Chandler v. Crosby, 379 F.3d 1278, 1290 (11th Cir. 2004) (quoting Farmer, 511 

U.S. at 844).   

 This court recently rejected an inmate’s Eighth Amendment challenge to the 

conditions of his confinement based on the risk of harm of contracting COVID-19.  

Matter of Pauley, ___ P.3d ___, 2020 WL 3265574 (May 18, 2020).  Pauley is a 

61-year old inmate housed in a single-occupancy cell at the Monroe Correctional 

Complex (MCC), with his own sink and toilet and unrestricted access to soap and 

warm water.  Id. at 2.  Although Pauley acknowledged that DOC has implemented 

social distancing policies, he alleged that it is impossible to properly implement 

these requirements in the prison environment outside of his cell.  Id. at 5.  He 

further asserted that DOC failed to provide him with proper cleaning materials and 

face masks to protect himself from COVID-19.  Id. at 5.  This court held that Pauley 

failed to “present sufficient evidence to create a genuine issue of disputed fact that 

DOC has acted with deliberate indifference in tackling COVID-19.”10  Id. at 12.   

Pauley cannot challenge the fact that DOC has implemented a 
number of policies, from reducing the overall prison population, to 

                     
10 The Pauley court assumed, for the purposes of its analysis, that Pauley satisfied 

the objective prong of his Eighth Amendment claim.  Id. at 9.  This order adopts the 
same assumption.  
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mandating social distancing, implementing aggressive cleaning of 
common areas, establishing protocols for screening and testing 
inmates, isolating those testing positive and quarantining those with 
contact to positive cases, limiting the number of inmates in any 
common area at any one time, to supplying face coverings—all to 
mitigate the risk of COVID-19 in its facilities. Pauley is not required to 
share a cell, a toilet, or a sink with any other individual.  He has 
unrestricted access to warm water and soap in his cell with which to 
wash his hands, he has access to cleaning supplies with which to 
clean his cell, and he has a face covering to use in situations where 
social distancing is not feasible. 
 

Id. at 10.   

 The court acknowledged that “inmates at MCC cannot maintain six feet of 

separation from each other 100 percent of the time,” but noted that DOC is 

implementing risk mitigation steps recommended by the CDC in such 

circumstances, including removing chairs in common areas, rearranging seating in 

the dining hall, providing meals inside cells, limiting group size in common areas, 

and providing washable face masks.  Id. at 10.  The court further noted that “DOC 

is now in substantial compliance with the majority of CDC’s recommendations” 

regarding coronavirus risk mitigation in prisons. 11  Id. at 3.  Thus, Pauley’s inability 

to social distance at all times outside his cell does not demonstrate that DOC was 

deliberately indifferent to the risk of contracting COVID-19.  Id. at 10.  And Pauley 

did not demonstrate that DOC is ignoring violations of its policies or approving 

lapses in their enforcement.  Id. at 10-11; Swain v. Junior, 958 F.3d 1081, 1088 

(11th Cir. 2020) (in the absence of evidence that jail officials are ignoring or 

                     
11 DOC also developed its own risk mitigation guidelines.  See Washington State 

DOC COVID-19 Screening, Testing, and Infection Control Guideline, Version 18 
(updated May 15, 2020), https://www.doc.wa.gov/news/2020/docs/wa-state-doc-covid-
19-screening-testing-infection-control-guideline.pdf 

 

https://www.doc.wa.gov/news/2020/docs/wa-state-doc-covid-19-screening-testing-infection-control-guideline.pdf
https://www.doc.wa.gov/news/2020/docs/wa-state-doc-covid-19-screening-testing-infection-control-guideline.pdf
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approving lapses in enforcement of social distancing policies, inconsistent 

enforcement does not establish deliberate indifference to COVID-19 risk).  Thus, 

even though it is difficult to achieve full compliance with all of DOC’s COVID-19 

mitigation policies, Pauley did not demonstrate that DOC was deliberately 

indifferent to his risk of contracting COVID-19.  Id. at 10.  The court also noted that 

DOC’s actions appear to have been largely effective in mitigating the risk of 

contracting COVID-19 in prison.  Id. at 11.  And other than his age, Pauley did not 

identify any serious underlying medical conditions that put him at high risk for 

severe illness from COVID-19.  Id. at 4.  He therefore did not show that DOC’s risk 

mitigation protocols are inadequate to prevent, to the extent possible, the spread of 

COVID-19 in prison.  Id. at 11.   

 Here, Demos has presented no evidence of deliberate indifference that 

would lead to a different result.  DOC continues to implement all COVID-19 risk 

mitigation policies and procedures that were in place when this court issued its 

opinion in Pauley, including screening, testing, clinical evaluation, isolation and 

quarantine procedures, social distancing, use of personal protective equipment, 

cleaning and disinfecting procedures, special precautionary measures for units 

housing vulnerable individuals, compliance with CDC guidelines, and discretionary 

reduction of the prison population.12 

                     
12 In April 2020, Governor Inslee and DOC began to implement measures to reduce 

the prison population to allow increased physical distancing through the exercise of 
discretionary authority, including emergency commutations of sentences for certain low-
risk, non-violent offenders, early release of certain incarcerated individuals through 
furloughs or emergency medical releases, and allowing others to serve the remainder of 
their sentences in the community.  While Demos does not appear to qualify for release 
under any of these programs, the stated goal is to reduce the overall prison population, 
thereby mitigating any risks Demos may continue to face while incarcerated.  See 
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 Nor has Demos shown that the conditions of his confinement at WSP are 

substantively different than Pauley’s.  Like Pauley, Demos is housed in a single 

occupancy cell with a sink and toilet for his exclusive use and access to soap, hot 

water, and cleaning products for his personal use.  According to DOC, prison staff 

at WSP are enforcing social distancing policies, the dayroom is cleaned multiple 

times each day, and Demos is distributed meals to eat in his cell.  Demos’s 

housing area is segregated from the rest of the prison.  And as of June 22, 2020, 

there is only one confirmed case of COVID-19 among inmates at WSP.  The mere 

possibility that Demos could contract COVID-19 in prison despite DOC’s risk 

mitigating efforts does not alter the terms of Demos’s sentence from life to death.  

 Since this court issued its decision in Pauley, COVID-19 cases within DOC 

facilities have remained largely stable, with the notable exception of a significant 

outbreak at Coyote Ridge Corrections Center (CRCC).  According to DOC, on 

April 30, 2020, there were 18 confirmed COVID-19 cases among DOC inmates 

and a death toll of zero.  Pauley at 6.  As of June 22, 2020, there were 130 

confirmed cases in its inmate population across the state, with 100 of those cases 

originating at CRCC.13  On June 17, 2020, a CRCC inmate became the first 

incarcerated individual in Washington to die of COVID-19.14  DOC responded by 

placing the Medium Security Complex at CRCC on restricted movement, 

suspending all food and textile production at the facility, and announcing plans to 

                     
“Incarcerated Population Reduction Efforts,” https://www.doc.wa.gov/news/covid-19-
faq.htm#reentry (last visited June 22, 2020).  

13 https://www.doc.wa.gov/news/covid-19.htm#status (last visited June 22, 2020). 
14 https://www.doc.wa.gov/news/2020/06182020p.htm (last visited June 22, 2020).  

https://www.doc.wa.gov/news/covid-19-faq.htm#reentry
https://www.doc.wa.gov/news/covid-19-faq.htm#reentry
https://www.doc.wa.gov/news/covid-19.htm#status
https://www.doc.wa.gov/news/2020/06182020p.htm
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test all CRCC staff and inmates housed in the Medium Security Complex.15  

Although the COVID-19 outbreak at CRCC is cause for concern, Demos provides 

no evidence that DOC is failing to reasonably respond to the known risks.  The 

CRCC outbreak does not demonstrate that DOC is deliberately indifferent to the 

risk of contracting COVID-19.   

   Moreover, in a mandamus action recently brought by a group of inmates, 

Colvin v. Inslee, No. 98317-8, our Supreme Court ruled that the petitioners had not 

shown that DOC is “currently failing to perform a mandatory, nondiscretionary duty 

in addressing the COVID-19 risk at the Department of Corrections facilities, nor 

shown other constitutional or statutory grounds for the relief they request.”  The court 

also ruled that “on the record presented, the Petitioners have not shown the 

Respondents’ actions constitute deliberate indifference to the COVID-19 risk at the 

Department of Corrections facilities, and thus cannot establish unlawful restraint.”  Id. 

at 2.  Demos provides no evidence that would compel a different result here.  

 Demos requested that this court order his “swift and immediate release.”  To 

the extent that Demos’s request may be construed as a motion for immediate release 

pursuant to RAP 16.15(b), his motion is denied.  That rule provides: 

(b) Release by Appellate Court of Person in Custody.  The 
appellate court may release a petitioner on bail or personal 
recognizance before deciding the petition, if release prevents further 
unlawful confinement and it is unjust to delay the petitioner’s release 
until the petition is determined.  The appellate court or the superior 
court in its decision on the merits, or by separate order after a decision 
on the merits, may release a petitioner on bail or on personal 

                     
15 Demos contends that the COVID-19 outbreak at CRCC means he is forced to 

choose between eating COVID-19 tainted food or starving to death.  But DOC has 
shifted food production to the Airway Heights Corrections Center food factory and 
supplemented with food from external vendors.  See 
https://www.doc.wa.gov/news/2020/06112020p.htm (last visited June 22, 2020).  

https://www.doc.wa.gov/news/2020/06112020p.htm
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recognizance.  The appellate court may direct the release of petitioner 
with the conditions of release to be determined by a trial court. 

 
Because Demos has not demonstrated he is being unlawfully confined, there is no 

basis for this court to order his release.   

 Now, therefore, it is hereby 

 ORDERED that the personal restraint petition is dismissed under RAP 

16.11(b). 

 

       
 
           Acting Chief Judge 
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