
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

In the Matter of the Personal
Restraint of:

STEVEN JAMES DAVIS,

Petitioner.

No. 76909-0-1

ORDER OF DISMISSAL

Steven Davis filed this personal restraint petition challenging the sanctions

imposed following a February 2017 prison disciplinary proceeding. In order to obtain

relief in this setting, Davis must demonstrate that he is being "restrained under RAP

16.4(b) and that the restraint is unlawful under RAP 16.4(c)." In re Pers. Restraint of

Grantham, 168 Wn.2d 204, 227 P.3d 285, 290 (2010) (quoting In re Pers. Restraint of

Isadore, 151 Wn.2d 294, 298, 88 P.3d 390 (2004)). Because Davis fails to meet this

burden, his petition is dismissed.

Davis was terminated from his prison work program in optical because he missed

an excessive amount of work days. According to the Initial Serious Infraction report:

Mr. Davis has laid himself in predominately on Fridays for the past two months
including six in a row. As reports indicate, this behavior has previously been
addressed. When addressed by Cl Nicholson about the aforementioned he
responded, "What? Should I take Wednesdays off?" By his attendance and his
response Mr. Davis has failed to program as expected. Please see attached
reports.

Also, as he was being addressed about his attendance by both CI Nicholson and
Harris, it is reported that he called this writer a "bitch"

Davis was charged with violating WAC 137-25-030 (557) ("[r]efusing to

participate in an available education or work program or other mandatory programming

assignment") and WAC 137-28-220 (220) (harassing, using abusive language, or

engaging in other offensive behavior directed to or in the presence of another person(s)
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or group(s)). The hearing took place eleven days after Davis was notified of the

charges. According to Davis, he was absent from work due to the holidays and

because he had not been able to obtain his medication. Davis said that staff were

aware that if he was absent from work, it was due to mental health issues. The hearing

officer found Davis guilty as charged and imposed sanctions, including the loss of 15

days of good conduct time. Davis appealed. The superintendent upheld the guilty

findings and the sanctions.

Review of prison disciplinary proceedings is limited to a determination of whether

the action taken was so arbitrary and capricious as to deny the inmate a fundamentally

fair proceeding. In re Pers. Restraint of Reismiller, 101 Wn.2d 291, 294, 678 P.2d 323

(1984). A disciplinary proceeding is not arbitrary and capricious if the inmate was

afforded the applicable minimum due process protections and the decision was

supported by at least some evidence. In re Pers. Restraint of Krier, 108 Wn. App. 31,

38, 29 P.3d 720 (2001). In re Pers. Restraint of Gronquist, 138 Wn.2d 388, 396-97, 978

P.2d 1083 (1999). Due process requires that an inmate facing a disciplinary hearing

receive adequate notice of the alleged violation, an opportunity to present documentary

evidence and call witnesses when not unduly hazardous to institutional safety and

correctional goals, and a written statement of the evidence relied upon and the reasons

for the disciplinary action. Gronquist, 138 Wn.2d at 396-97. The evidentiary

requirements of due process are satisfied if there is "some evidence" in the record to

support a prison disciplinary decision:

Ascertaining whether this standard is satisfied does not require examination of
the entire record, independent assessment of the credibility of witnesses, or
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weighing of the evidence. Instead, the relevant question is whether there is any
evidence in the record that could support the conclusion reached by the
disciplinary board.

(Citations omitted.) In re Pers. Restraint of Johnston, 109 Wn.2d 493, 497, 745 P.2d

864 (1987), (quoting Superintendent, Mass. Correctional Inst. v. Hill, 472 U.S. 445, 455-

56, 86 L. Ed. 2d 356, 105 S. Ct. 2768 (1985)). There must be "some reasonable

connection between the evidence and the inmate in order to support actions taken by

the prison disciplinary board." In re Pers. Restraint of Anderson, 112 Wn.2d 546, 549,

772 P.2d 510 (1989). It is not the role of this court to re-weigh the evidence considered

by the hearing officer. Johnston, 109 Wn.2d at 497.

Davis contends that he had inadequate notice of the alleged violation because

the Airway Heights facility provides a process for an inmate to place himself in medical

"lay-in" status when he is too ill to attend work, education, or other programing but

provides no notice that termination from programing or subsequent infraction may

result. Nonetheless, the record does not support Davis's claim that he lacked notice of

the potential consequences of his conduct. According to the written staff testimony,

staff had discussions with Davis about his frequent absences and told him that his

participation in the work program was in jeopardy. The record establishes that Davis

had notice that his excessive absences could result in his termination from the work

program.

Davis also asserts that notice was inadequate because he was ordered to sign a

disciplinary hearing notice/waiver of appearance form, but was not given enough time to

read the form and was not mailed a copy of the form. However, his signature on the
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document indicates that he was provided a copy of the document on February 10,

2017.1 The hearing took place on February 21, 2017. Davis had ample opportunity to

read the document and prepare a defense.

Davis claims that he was deprived of a fair hearing because the Department

denied his request for a Department Advisor. He contends that the Department was

required to provide him with an advisor because of his mental health problems.

However, although Davis asserts that he has mental health issues and the record

indicates that he takes psychiatric medications, there is nothing in the record to

demonstrate that those issues rise to the level of a disability and meet the criteria under

WAC 137-28-295.2 The hearing officer indicated that she had no concerns about

Davis's competency.

Davis also claims that he requested statements from "mental health and medical"

to explain that his absences were due to mental health issues and to explain why he

may have used offensive language toward staff. Davis requested the statement of only

one witness, psychiatrist Mira Narkiewicz. She provided a statement indicating that

Davis had been taking four psychiatric medications for the past nine years, that she was

unaware of any problems with his work performance, but that others, specifically his

1 The documents Davis supplies also show that he had notice of the alleged violations
because he submits documents stamped as offender copies.

2 WAC 137-28-295 provides: "Before a department advisor is assigned, the following
factors will be considered:

(a) The offender's literacy;
(b) The complexity of the issue(s);
(c) The offender's overall ability to speak for himself/herself and adequately present his/her

case;
(d) The offender's ability to communicate in English;
(e) Any disability that might impair the offender's ability to adequately defend

himself/herself."
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therapists, might be aware of a "current exacerbation." The record does not indicate

that Davis requested statements from any other witness. Although Davis claims that

hearing officer's decision does not reflect that hearing officer considered the witness's

statement, the disciplinary hearing minutes and findings expressly state that the

witness's statement was included in the materials before the hearing officer.

Finally, viewed in light of the deferential standard of review, the written staff

testimony and Davis's work attendance records constitutes some evidence supporting

the hearing officer's determination of guilt. Although Davis claims that his frequent

absences were necessary because of mental health issues and the lack of required

medication, there is nothing in the record to support these claims. Prior to the hearing,

Davis did not raise the issue of medication and mental health, but only asked whether it

would be better to be absent on Wednesdays.

Because Davis makes no showing that he was denied a fundamentally fair

proceeding, the petition is dismissed.

Now, therefore, it is hereby

ORDERED that this personal restraint petition is dismissed under RAP 16.11(b).

Done this  I  day of 611.- , 2018

(1 e (d
Acting Chie itdge

-5-

t=s

co 37;•=
--4
rn

Zs*• c) C3
"T1 -rt

3:1*
•• -Cr r'
>-"Cr

• fi) rri

o 4-4 co
..g". C3 —
rN)

•—•

▪ Cr1 CI


