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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

HENRY CASTILLO, 

Plaintiff, 

v. 

BOBBIE BERKEY, et al., 

Defendants. 

CASE NO. 3:20-cv-5251 BHS 

ORDER ADOPTING REPORT 

AND RECOMMENDATION 

This matter comes before the Court on the Report and Recommendation (“R&R”) 

of the Honorable Michelle L. Peterson, United States Magistrate Judge. Dkt. 55. The 

Court having considered the R&R and the remaining record, and no objections having 

been filed, does hereby find and order as follows: 

(1) The R&R is ADOPTED;

(2) This matter is DISMISSED without prejudice for failure to prosecute and

failure to comply with the Court’s order; and

(3) The Clerk shall enter JUDGMENT and close this case.

\\ 

\\ 
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 BENJAMIN H. SETTLE 

 United States District Judge 

Dated this 3rd day of January, 2022. 

A   
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

HENRY CASTILLO, 

 Plaintiff, 

 v. 

BOBBIE BERKEY, et al., 

 Defendant. 

Case No. C20-5251-BHS-MLP 

REPORT AND RECOMMENDATION 

 
This is a civil rights action brought under 42 U.S.C. § 1983. Plaintiff was previously 

directed to file his amended complaint by November 12, 2021. (Dkt. # 54.) Plaintiff was notified 

that, if he failed to file an amended complaint, the Court would recommend that this action be 

dismissed. (Id. at 2.) Plaintiff has not filed an amended complaint nor requested an extension of 

time. Accordingly, the Court recommends this action be dismissed. A proposed order 

accompanies this Report and Recommendation. 

Objections to this Report and Recommendation, if any, should be filed with the Clerk and 

served upon all parties to this suit within twenty-one (21) days of the date on which this Report 

and Recommendation is signed. Objections, and any response, shall not exceed twelve pages. 

Failure to file objections within the specified time may affect your right to appeal. Objections 
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should be noted for consideration on the District Judge’s motions calendar for the third Friday 

after they are filed. Responses to objections, if any, shall be filed no later than fourteen (14) 

days after service and filing of objections. If no timely objections are filed, the matter will be 

ready for consideration by the District Judge on December 10, 2021. 

The Clerk is directed to send copies of this Report and Recommendation to the parties 

and to the Honorable Benjamin H. Settle. 

Dated this 18th day of November, 2021. 

A  
MICHELLE L. PETERSON 
United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

HENRY CASTILLO, 

 Plaintiff, 

 v. 

BOBBIE BERKEY, et al., 

 Defendants. 

Case No. C20-5251 BHS-MLP 

ORDER DIRECTING PLAINTIFF TO 

FILE AN AMENDED COMPLAINT 

 
I. INTRODUCTION 

Plaintiff Henry Castillo, proceeding pro se, initiated this matter claiming Department of 

Corrections (“DOC”) employees violated his rights pursuant to 42 U.S.C. § 1983 and the 

Americans with Disabilities Act (“ADA”), 42 U.S.C. §§ 12131-12132. (Comple. (Dkt. # 4).) The 

Undersigned previously submitted a Report and Recommendation recommending dismissal of 

Plaintiff’s claims with prejudice. (Dkt. # 46.) The Honorable Benjamin H. Settle dismissed all of 

Plaintiff’s claims except his ADA claim, and granted Plaintiff leave to amend. (Id.) Judge Settle 

re-referred this matter to the Undersigned for consideration of Plaintiff’s amended complaint. 

(Dkt. # 49.) For the reasons discussed below, the Court finds Plaintiff’s submission does not 
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constitute an amended complaint. The Court therefore strikes the pleading and grants Plaintiff 

leave to submit an amended complaint pursuant to the Court’s directions contained herein.  

II. BACKGROUND 

In his original complaint, Plaintiff alleged DOC employees violated his constitutional 

rights and ADA rights by denying him durable medical equipment and reasonable 

accommodations, and that a DOC employee arbitrarily “chilled” his grievance regarding these 

allegations. (Compl. at 8, 10-11.) His claims are based on an injury he previously sustained that 

resulted in his left leg being shorter than his right leg. (See generally id.) Plaintiff asserts he 

requires elevated medical shoes, among other medical care, to prevent pain that impacts his 

mobility. (Id.) Plaintiff originally named Bobbie Berkey, Dennis Dahne, Tim Taylor, Kelly 

Sutera, Timothy Thrasher, Angela Johnson, S. Bangs, Stephen Sinclair, T. Harder, and Stefanie 

L. Baltzell as Defendants. (Id. at 4-6.) 

Defendants moved for judgment on the pleadings. (Dkt. # 34.) As noted above, the Court 

issued a Report and Recommendation recommending Defendants’ motion be granted and 

Plaintiff’s claims be dismissed. (Dkt. # 46.) Judge Settle found the Report and Recommendation 

correctly concluded that Plaintiff cannot maintain his Eighth Amendment claim because 

Defendants were not deliberately indifferent to a serious medical need. (Dkt. # 49 at 4.) Judge 

Settle found Plaintiff’s pleading and attached exhibits showed he was not denied medical 

treatment, and that Plaintiff’s disagreement with the treatment provided was insufficient to 

support a claim. (Id.) The Court therefore dismissed the claim with prejudice. (Id.) Judge Settle 

also found Plaintiff did not object to the recommendation that his grievance claim be dismissed 

and dismissed that claim as well. (Id. at 5.) 
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With regard to Plaintiff’s ADA claim, the Report and Recommendation found Plaintiff 

failed to identify a particular service, program, or activity for which he was excluded. (Dkt. # 46 

at 10.) In his objections to the Report and Recommendation, Plaintiff asserted for the first time 

that he has been excluded from activities like yard and gym, that his exercise was restricted, and 

that he has not been placed in a cell with hand holds to assist with use of the toilet facilities. 

(Dkt. # 47 at 6.) Judge Settle concluded Plaintiff’s newly raised factual assertions could plausibly 

allege an ADA claim, rather than just a claim of inadequate treatment for his disability. (Dkt. # 

49 at 4-5.) Accordingly, the Court granted Plaintiff leave to amend only his ADA claim. (Id. at 

7-8.)  

Plaintiff thereafter submitted a pleading titled “Plaintiffs Amended Traverse & Points and 

Authorities,” apparently in response to Judge Settle’s order granting leave to amend. (Dkt. # 50.) 

However, the pleading was not submitted on the Court’s standard complaint form and it fails to 

identify the intended Defendants and the relief Plaintiff seeks. Plaintiff’s pleading was instead 

fashioned as a brief that includes references to allegations and arguments contained in his 

original complaint and other prior submissions without including those allegations and 

arguments in his purported amended complaint. Original Defendants Baltzell, Berkey, Dahne, 

Harder, Johnson, Sinclair, Sutera, Taylor, and Thrasher filed an answer, reserving “their right to 

challenge the sufficiency of the notice provided by a complaint in which they were not named as 

defendants.” (Dkt. # 51, n.1.)  

III. DISCUSSION 

A. Pleading Standards 

Rule 8(a) of the Federal Rules of Civil Procedure provides that in order for a pleading to 

state a claim for relief it must contain a short and plain statement of the grounds for the court’s 
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jurisdiction, a short and plain statement of the claim showing that the pleader is entitled to relief, 

and a demand for the relief sought. The statement of the claim must be sufficient to “give the 

defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests.” Conley 

v. Gibson, 355 U.S. 41, 47 (1957). The factual allegations of a complaint must be “enough to 

raise a right to relief above the speculative level.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 

555 (2007). In addition, a complaint must allege facts to state a claim for relief that is plausible 

on its face. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

Here, although Plaintiff references DOC employees that were named Defendants in the 

original complaint, he has failed to name any defendant in the amended pleading. As noted 

above, he has also failed to specify what remedy he seeks. Accordingly, Plaintiff has failed to 

meet the pleading standards pursuant to Rule 8 and therefore fails to state a claim.  

B. Americans with Disabilities Act Standards 

Title II of the ADA provides in pertinent part that “no qualified individual with a 

disability shall, by reason of such disability, be excluded from participation in or be denied the 

benefits of the services, programs, or activities of a public entity, or be subjected to 

discrimination by any such entity.” 42 U.S.C. § 12132. In order to establish a violation of Title II 

of the ADA, a plaintiff must demonstrate that (1) he is a qualified individual with a disability; (2) 

he was excluded from participation in or otherwise discriminated against with respect to a public 

entity’s provision of a service, program, or activity; and, (3) such exclusion or discrimination 

was by reason of his disability. See, e.g., Lovell v. Chandler, 303 F.3d 1039, 1052 (9th Cir. 

2002); Lee v. City of Los Angeles, 250 F.3d 668, 691 (9th Cir. 2001).1 

 
1 The Court notes Plaintiff’s pleading contains allegations regarding the sufficiency of his medical care. 

Plaintiff is reminded that the ADA does not provide causes of action for challenges to a prisoner’s 

medical care. Simmons v. Navajo County, 609 F.3d 1011, 1022 (9th Cir. 2010) (“The ADA prohibits 
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Even if Plaintiff intended to name the referenced DOC employees as defendants, the 

Court is not able to discern if he is attempting to bring his ADA claim against them in their 

individual or official capacities, or if Plaintiff is attempting to sue DOC itself. To the extent that 

Plaintiff is attempting to bring these claims against the DOC employees in their individual 

capacities, Plaintiff fails to state a claim because individual liability is precluded under the ADA. 

Stewart v. Unknown Parties, 483 F. App’x 374, 374 (9th Cir. 2012) (citing Lovell, 303 F.3d at 

1052; see also Garcia v. S.U.N.Y. Health Sciences Ctr. of Brooklyn, 280 F.3d 98, 107 (2d Cir. 

2001) (Title II of the ADA does not provide for individual capacity suits against state officials.). 

Under the plain language of Title II of the ADA, a public entity must deny a plaintiff the benefit 

of a service or program, not an individual.  

The Court is also unable to discern the extent of the relief Plaintiff seeks. Based on 

Plaintiff’s allegations, it appears he seeks access to durable medical equipment, such as medical 

shoes. However, it is not clear if he also seeks monetary damages. If Plaintiff seeks to recover 

monetary damages under Title II of the ADA, he must prove intentional discrimination on the 

part of the defendant under a deliberate indifference standard. Duvall v. County of Kitsap, 260 

F.3d 1124, 1138 (9th Cir. 2001). “Deliberate indifference requires both knowledge that a harm to 

a federally protected right is substantially likely, and a failure to act upon that likelihood.” Id. at 

1139. An entity’s failure to act “must be a result of conduct that is more than negligent, and 

involves an element of deliberateness.” Id. 

 Plaintiff’s submission is not sufficiently clear, nor does it set forth sufficient facts, to 

adequately allege any claim for relief under the ADA at this juncture. If Plaintiff wishes to 

pursue his ADA claim, he must assert a claim that conforms with the standards set forth above.  

 
discrimination because of disability, not inadequate treatment for disability.”), overruled on other 

grounds by Castro v. County of Los Angeles, 833 F.3d 1060 (9th Cir. 2016). 
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IV. CONCLUSION 

Because Plaintiff’s submission fails to satisfy the pleading standards set forth above, the 

Court declines to accept the submission as the amended pleading authorized by Judge Settle, and 

grants Plaintiff leave to file a proper amended complaint.  

Any amended complaint must be submitted on the form provided by the Court. The 

amended complaint must be legibly rewritten or retyped in its entirety, it should be an original 

document and not a copy, it should contain the same case number as his prior submissions, and it 

may not incorporate any part of Plaintiff’s original complaint by reference. The amended 

complaint will act as a complete substitute for the original complaint and not as a supplement. 

Plaintiff is advised that the Court will screen any amended complaint to determine whether it 

meets the pleading standards set forth above and whether it contains factual allegations linking 

each named defendant to the alleged violations of Plaintiff’s rights. The Court will not authorize 

service of the amended complaint on any defendant who is not specifically identified as a 

defendant in the pleading and who is not linked to a violation of Plaintiff’s rights. If Plaintiff 

fails to file an amended complaint or fails to adequately address the issues raised herein on or 

before August 23, 2021, the Court will recommend dismissal of this action pursuant to 28 U.S.C. 

§ 1915. 

Because the Court does not construe Plaintiff’s submission as an amended complaint, the 

Court strikes the pleading (dkt. # 50) and the answer submitted by original Defendants Berkey, 

Dahne, Taylor, Sutera, Thrasher, Johnson, Sinclair, Harder, and Baltzell (dkt. # 51). The Clerk 

shall note this matter on the Court’s calendar for August 23, 2021 for review of Plaintiff’s 

amended complaint should he chose to submit one.  
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The Clerk is directed to send Plaintiff a copy of this Order together with the appropriate 

forms so that he may file an amended complaint. The Clerk is further directed to send copies of 

this order to counsel of record and to the Honorable Benjamin H. Settle. 

  

Dated this 22nd day of July, 2021. 

 

A 
MICHELLE L. PETERSON 

United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

HENRY CASTILLO, 

 Plaintiff, 
 v. 

BOBBIE BERKEY, et al. 

 Defendants. 

CASE NO. C20-5251 BHS 

ORDER ADOPTING REPORT 
AND RECOMMENDATION IN 
PART 

 
This matter comes before the Court on the Report and Recommendation (“R&R”) 

of the Honorable Michelle L. Peterson, United States Magistrate Judge, Dkt. 46, and 

Plaintiff Henry Castillo’s objections to the R&R, Dkt. 47. 

I. BACKGROUND 

Castillo, proceeding pro se and in forma pauperis, initiated this 42 U.S.C. § 1983 

prisoner civil rights action claiming Department of Corrections (“DOC”) employees 

violated his Eighth and Fourteenth Amendment rights based on an alleged denial of 

durable medical equipment. Dkt. 4. He also alleges that the DOC employees’ conduct 

denied him reasonable accommodations under the Americans with Disabilities Act 
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(“ADA”), 42 U.S.C. §§ 12131–12132, and that a DOC employee arbitrarily “chilled” his 

grievance regarding these allegations. 

Castillo’s claims stem from a leg injury he sustained as a result of a car accident in 

1981. Id. at 8. Castillo alleges his left leg is shorter than his right leg and that he requires 

elevated medical shoes to prevent bone-on-bone grinding in his knee and to prevent 

lower back pain that impacts his mobility. He is currently housed at Stafford Creek 

Corrections Center (“SCCC”) and asserts he was given a wheelchair and cane for his 

disability at SCCC. However, after a riot at SCCC, he was “forced to defend himself” and 

was subsequently placed in isolation. Based on information contained in the grievances 

attached to Castillo’s complaint, it appears he hit someone with his cane during the riot. 

As a result, Castillo alleges his wheelchair and cane were taken away by Defendants 

Stefanie Baltzell, Tim Taylor, and S. Bangs. 

Castillo further alleges he made multiple requests for various accommodations for 

his disability. Specifically, he alleges he requested knee braces and elevated medical 

shoes. However, he asserts that Defendant Bobbie Berkey informed him that x-rays of his 

right knee showed that treatment for his moderate arthritis would include a change in 

medication, but that surgery was not warranted. And he further asserts Defendant Berkey 

informed him that x-rays showed the discrepancy between the length of his legs was only 

1.05cm, and policy requires discrepancies to be greater than 1.2cm for an inmate to 

receive elevated medical shoes. 

Castillo thus brings claims against the individually-named Defendants for 

violations of his First Amendment, Eighth Amendment, and Fourteenth Amendment 
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rights and for violations of the ADA. On October 6, 2020, Defendants moved for 

judgment on the pleadings. Dkt. 34. Plaintiff submitted both a response on December 2, 

2020, Dkt. 45, and a surreply on January 4, 2021, Dkt. 43. On January 19, 2021, he 

additionally filed a motion for extension of time to file a response to Defendants’ motion 

for judgment on the pleadings. Dkt. 44.  

On March 23, 2021, Judge Peterson issued the instant R&R recommending that 

the Court grant Defendants’ motion and dismiss Castillo’s claims with prejudice. Dkt. 47. 

The R&R additionally recommended that the Court deny Castillo’s motion for extension 

of time as his response substantively addressed Defendants’ arguments. Id. at 4. On April 

13, 2021, Castillo objected. Dkt. 47. On April 26, 2021, Defendants responded. Dkt. 48. 

II. DISCUSSION 

A. Objections to the R&R 

The district judge must determine de novo any part of the magistrate judge’s 

disposition that has been properly objected to. The district judge may accept, reject, or 

modify the recommended disposition; receive further evidence; or return the matter to the 

magistrate judge with instructions. Fed. R. Civ. P. 72(b)(3). 

In his objections, Castillo argues that DOC is negligent in its duty of care under 

Washington law. See Dkt. 47 at 3–5 (“DOC also has a continuing and affirmative duty to 

protect those in its custody from all foreseeable harms, including harms intentionally 

cause[d].” (internal citation omitted)). This argument does not respond to the R&R’s 

conclusion that Castillo’s § 1983 claim for alleged Eighth Amendment violations fails as 

a matter of law. Rather, it is a new legal theory for liability.  
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The R&R correctly concluded that Castillo cannot maintain his Eighth 

Amendment claim because, as evidenced in the exhibits attached to his complaint, 

Defendants were not deliberately indifferent to a serious medical need. See Estelle v. 

Gamble, 429 U.S. 97, 103–04 (1976). Prison officials are deliberately indifferent to a 

prisoner's serious medical needs when they “deny, delay or intentionally interfere with 

medical treatment.” Hutchinson v. United States, 838 F.2d 390, 394 (9th Cir. 1988). 

Furthermore, deliberate indifference is “more than mere negligence or isolate occurrences 

of neglect.” Wood v. Housewright, 900 F.2d 1332, 1334 (9th Cir. 1990) (internal citation 

omitted). Castillo’s pleadings and the exhibits attached thereto evidence that SCCC 

officials have not denied, delayed, or intentionally interfered with the medical treatment 

of Castillo’s leg. The Court agrees with the R&R and Defendants that Castillo’s 

disagreement with treatment is insufficient to support a claim of deliberate indifference. 

See Dkt. 46 at 9. The Court therefore adopts the R&R as to Castillo’s § 1983 Eighth 

Amendment Claim, and this claim is dismissed with prejudice.  

In his complaint, Castillo asserts that Defendants violated the ADA, but the R&R 

concluded that Castillo failed to identify a particular service, program, or activity from 

which he was excluded. Id. at 10. For the first time in his objections, Castillo asserts that 

he has been excluded from activities like yard and gym, that his exercise ability is 

extremely restricted, and that no effort has been made to place him into a cell with hand 

holds to assist with the use of toilet facilities because of his disability. Dkt. 47 at 6. These 

new allegations could plausibly allege an ADA claim and could amount to more than a 
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claim of inadequate treatment for his disability. Cf. Dkt. 46 at 11. Therefore, the Court 

declines to adopt the R&R as to Castillo’s ADA claim.  

Castillo did not object to the R&R’s conclusion that he cannot maintain his 

grievance claim as a matter of law. See id. at 11–12. The Court thus adopts the R&R as to 

this claim. 

B. Motion for Extension of Time/Appointment of Counsel 

Additionally in his objections, Castillo moves for extension of time to conduct 

legal research or, in the alternative, for appointment of counsel. Dkt. 47 at 2. Castillo has 

previously moved to appoint counsel, Dkt. 23, and the Court denied that motion, Dkt. 36 

(adopting Dkt. 31).  

No constitutional right to counsel exists for an indigent plaintiff in a civil case 

unless the plaintiff may lose his physical liberty if he loses the litigation. See Lassiter v. 

Dept. of Social Servs., 452 U.S. 18, 25 (1981). However, pursuant to 28 U.S.C. 

§ 1915(e)(1), the Court has the discretion to appoint counsel for indigent litigants who are 

proceeding in forma pauperis. United States v. $292,888.04 in U.S. Currency, 54 F.3d 

564, 569 (9th Cir. 1995).  

The Court will appoint counsel only under “exceptional circumstances.” Id.; 

Wilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986). “A finding of exceptional 

circumstances requires an evaluation of both the likelihood of success on the merits and 

the ability of the plaintiff to articulate his claims pro se in light of the complexity of the 

legal issues involved.” Wilborn, 789 F.2d at 1331 (internal quotations omitted). A 

plaintiff must plead facts that show he has an insufficient grasp of his case or the legal 
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issue(s) involved, as well as an inadequate ability to articulate the factual basis of his 

claim. Agyeman v. Corrections Corp. of America, 390 F.3d 1101, 1103 (9th Cir. 2004). 

That a pro se litigant may be better served with the assistance of counsel is not the test. 

Rand v. Roland, 113 F.3d 1520, 1525 (9th Cir. 1997), overruled on other grounds, 154 

F.3d 952 (9th Cir. 1998). 

Castillo has not demonstrated a likelihood of success on the merits. Nor has he 

demonstrated he is unable to articulate his claims pro se in light of the complexity of the 

legal issues involved. The remaining legal issues are narrow and are not complex. His 

request to appoint counsel is again denied.  

C. Leave to Amend 

“A district court should grant leave to amend even if no request to amend the 

pleading was made, unless it determines that the pleading could not possibly be cured by 

the allegation of other facts.” Cook, Perkiss & Liehe v. N. Cal. Collection Serv., 911 F.2d 

242, 247 (9th Cir. 1990). However, where the facts are not in dispute, and the sole issue 

is whether there is liability as a matter of substantive law, the court may deny leave to 

amend. Albrecht v. Lund, 845 F.2d 193, 195–96 (9th Cir. 1988).  

The R&R concluded that Castillo cannot maintain his claims as a matter of law 

and recommended that the Court dismiss his claims with prejudice. See Dkt. 46 at 13. 

Based on the new factual assertions raised in the objections, however, the Court has 

concluded that Castillo may have an ADA claim. Therefore, the Court grants Castillo 

leave to amend only his ADA claim. All other claims are dismissed with prejudice.  
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 BENJAMIN H. SETTLE 
 United States District Judge 

III. ORDER 

The Court having considered the R&R, Plaintiff’s objections, and the remaining 

record, does hereby find and order as follows: 

(1) The R&R is ADOPTED in part;  

(2) Defendants’ motion for judgment on the pleadings, Dkt. 34, is GRANTED 

in part and DENIED in part; 

(3) Plaintiff’s motion for extension of time, Dkt. 44, is DENIED;  

(4) Plaintiff may file an amendment complaint as specified above no later than 

July 9, 2021; and 

(5) This matter is re-referred to Judge Peterson for further consideration.  

Dated this 26th day of May, 2021. 

A   
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