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!Crier, Nancy (ATG) 

From: shelder@gth-gov.com  
Sent: Monday, October 2, 2017 2:46 PM 
To: Krier, Nancy (ATG) 
Subject: Model Rules Comment Form 

The following message has been submitted. 

Information Submitted: 

Section 1: Comment 

Last Name: Helder 

First 
Shelly 

Name: 

Middle 
Name: 

Email 
shelder@gth-gov.com  

Address: 

This comment is being submitted on behalf of the City of Kenmore. Relating to the priority 
categories, WAC 44-14-040(l b), replace `will' with `should' evaluate the request... and give it a 
priority category. The word change would align with WAC 44-14-04003(lb) ... "Then, an 
agency could apply categories of similar requests..." Also, City of Kenmore prioritizes requests 
based on the nature of the request, volume, and availability of the requested records, but does not 
have a priority category system in place. The volume and nature of requests for our City has not 

Comment: necessitated implementing a system of categorizing requests. WAC 44-14-040 Processing of 
public records requests—General. (1) Providing "fullest assistance." (b) The public records 
officer or designee will <should> evaluate the request according to the nature of the request, 
volume, and availability of requested records, and give it a priority category. WAC 44-14-04003 
Responsibilities of agencies in processing requests. (1) Similar treatment and purpose of the 
request. (b) For example, upon receipt of a request, an agency will log it in (see subsection (14) 
of this section). Then, an agency could apply categories of similar requests and thus treat them 
similarly in processing the... 

Section 2: Privacy Notice, Disclimer and signature 

Signed 
Shelly Helder 

name: 

Date: 10/2/2017 

Submitted 10/2/2017 
om 
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Via Email (PDF) 
naneykl@atg.wa.gov  

Nancy Krier 
Washington Attorney General 
PO Box 40100 
Olympia WA 98504-0100 

RE: WAC Chap. 44-14 Model Rules - Proposed Rule Maldng 

Dear Ms. Krier: 

The Washington Coalition for Open Government (WCOG) appreciates the 
opportunity to comment on the Proposed Rule Making (WSR 17-17-157) 
published on August 23, 2017. The WCOG legal committee has carefully 
evaluated the existing rules in WAC Chap. 44-14 as well as the proposed 
amendments published by the Attorney General's Office (hereafter "AGO 
proposal"). 

This letter includes WCOG's comments on both the existing rules and the 
AGO proposal for all sections of Chapter 44-14 WAC except WAC 44-14-040 
through -04005. WCOG's comments on those sections will be provided in a 
separate letter. A complete copy of WCOG's proposed revisions to the model 
rules is attached to this letter as Appendix A. 

Summary. The existing rules focus on procedures for responding to PRA 
requests. But the requirement that agencies adopt and enforce reasonable rules 
is broader in scope than the existing rules recognize. RCW 42.56.100 
provides, in relevant part: 

Agencies shall adopt and enforce reasonable rules and 
regulations... consonant with the intent of this chapter to 
provide full public access to public records, to protect public 
records from damage or disorganization, and to prevent 
excessive interference with other essential functions of the 
agency... Such rules and regulations shall provide for the 
fullest assistance to inquirers and the most timely possible 
action on requests for information. 

This requirement has been part of the PRA since its enactment by initiative in 
1972. See Laws of 1973, ch. 1, § 29; former RCW 42.56.290. 
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The drafters of the PRA understood that disorganized public records are a significant 
impediment to transparency, making prompt responses difficult. RCW 42.56.100 recognizes that 
the goals of fullest assistance and the most timely possible action on PRA requests cannot be 
achieved unless public records are kept organized. Consequently, an agency's responsibilities 
under the PRA start with keeping public records organized. 

To date the requirement that agencies adopt and enforce reasonable rules to protect public 
records from disorganization and destruction has been largely overlooked. The few, existing 
rules that address "organization of records" have no substantive provisions that actually address 
the organization of public records. The AGO proposal does not correct these defects. 

WCOG proposes a new WAC 44-14-03004 that actually addresses the organization of various 
types of commonly requested public records and the problems associated with PRA requests for 
such records. These proposed rules address the organization of records on agency computer 
systems as well as personal devices and accounts. These rules are intended to assist agencies 
with organizing—for the purpose of promptly responding to PRA requests—all kinds of public 
records including emails, text messages, social media, word processing files, drafts shared with 
others, exempt information in common forms, records of PRA compliance, attorney invoices, 
records of external legal counsel, multi-agency organizations, correspondence with legislators, 
and identifiable future records. This is not an exhaustive list. Each agency is different, and each 
agency will need to adopt specific rules to address the particular type and organization of the 
records of the agency. 

WCOG also proposes a new WAC 44-14-06002 pertaining to exemptions. The AGO proposal 
notes that the existing "summary" of exemptions is outdated and should be deleted. WCOG 
concurs. Rather than attempt to summarize exemptions, the model rules need to address the 
organization of records that are subject to commonly-asserted exemptions so that agencies can 
respond to PRA requests more quickly, and without the need for time consuming reviews by 
attorneys. Pursuant to RCW 42.56.100 each agency must adopt and enforce specific rules to 
prevent common exemptions from causing excessive delay or disruption in responding to PRA 
requests. WCOG is not aware of any agency that has actually adopted such rules. WCOG 
proposes five rules dealing with attorney-client privilege, work product (RCW 42.56.290), 
litigation correspondence and pleading files, common interest and joint defense agreements, and 
passwords. Again, this is not an exhaustive list. Each agency is different, and each agency will 
need to adopt specific rules to address the particular type and organization of the records of the 
agency. 

It is important to note that the burden of adopting and enforcing proper rules is on the AGO and 
the agencies. WCOG has pointed out various defects in the existing rules, and proposed various 
amendments to address these defects, in an effort to assist the AGO in promulgating effective 
model rules. If the AGO disagrees with WCOG's proposed rule text then the AGO should treat 
WCOG's comments and suggestions as a starting point for developing a more complete set of 
model rules to comply with RCW 42.56.100. WCOG asks the AGO to perform its duties under 
RCW 42.56.570(2) by promulgating model rules that achieve all the requirements of RCW 
42.56.100. 
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The existing rules contain incomplete, inaccurate and/or out-of-date discussions of PRA case 
law. For example, the third paragraph in existing WAC 44-14-01003 contains an incomplete 
discussion of the burden of proof in PRA cases, and an incorrect explanation of when an agency 
may be liable for attorney fees under RCW 42.56.550(4). WCOG believes such discussions of 
case law do not belong in the AGO model rules, which are supposed to address PRA compliance, 
not PRA litigation. 

Existing WAC 44-14-03001 contains a problematic discussion of "searches" under the PRA, as 
well as an incomplete discussion of the problem of public records on personally owned devices. 
WCOG is concerned that these provisions reinforce the common misunderstanding that the lack 
of specific enforcement procedures in the PRA itself makes the PRA unenforceable with respect 
to records in the possession of agency employees, officials or contractors. The right and duty 
of an agency to control its own records is a function of other pre-existing areas of the law, 
including property, agency, and employment law. Furthermore, the unauthorized destruction 
of public records is a crime. See Chap. 40.16 RCW. The PRA is neither unconstitutional nor 
unenforceable with respect to records in the possession of agency officials, employees, or 
contractors; it simply does not address how an agency obtains or retains control over such public 
records. A PRA request may trigger an agency's obligation to obtain control over public records 
pursuant to other laws. 

WCOG proposes changes to this section to make clear that (i) an agency's right and duty to 
control its own records comes from other areas of the law, not the PRA, and (ii) a public records 
officer who encounters any difficulty in retrieving public records from any agency official, 
employee or contractor should immediately contact the agency's legal advisor. Any discussion 
of how an agency might take legal action to recover public records from an uncooperative public 
official, employee or contractor is beyond the proper scope of the model rules. The purpose of 
the model rules is to prevent such problems from arising in the first place. 

Accordingly, WCOG has proposed amendments to prevent such problems. WCOG has also 
provided comments and proposed amendments for most of the remaining sections of the model 
rules. 

WCOG appreciates your consideration of various defects in the existing rules, and proposed 
amendments to address them. 

INTRODUCTORY COMMENTS 
WAC 44-14-00001 et seq. 

RCW 42.56.570(2) provides that the AGO shall adopt advisory rules for "(a) [p]roviding fullest 
assistance to requestors; (b) [f]ulfilling large requests in the most efficient manner; (c) [f]ulfilling 
requests for electronic records; and (d) [a]ny other issues pertaining to public disclosure as 
determined by the attorney general." WAC 44-14-00001 provides that the purpose of the AGO 
model rules is to provide information to agencies about "best practices" for complying with the 
PRA, defined as former RCW 42.17.250 through -.348. That range includes former RCW 
42.17.290, which is now codified as RCW 42.56.100. 

RCW 42.56.100 provides, in relevant part: 
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Agencies shall adopt and enforce reasonable rules and 
regulations... consonant with the intent of this chapter to provide full public 
access to public records, to protect public records from damage or 
disorganization, and to prevent excessive interference with other essential 
functions of the agency... Such rules and regulations shall provide for the 
fullest assistance to inquirers and the most timely possible action on 
requests for information. 

This requirement has been part of the PRA since its enactment by initiative in 1972. See Laws of 
1973, ch. 1, § 29; former RCW 42.56.290. 

The drafters of the PRA understood that disorganized public records are a significant 
impediment to transparency, and that an agency's responsibilities under the PRA start with 
keeping public records organized. Agencies have never been permitted to charge requestors for 
the cost of locating public records or making them available for copying. Laws of 1973, 1 st Ex. 
Sess., ch. l; RCW 42.56.120(1). The burden of keeping public records organized is on the 
agencies. Agencies are also required to adopt and enforce rules to prevent responding to PRA 
requests from causing "excessive interference with other essential functions of the agency." 
RCW 42.56.100. That means agencies must take both PRA requests and the need to redact 
records into consideration when adopting rules for the organization of agency records. 

RCW 42.56. 100 recognizes that the goals of fullest assistance and most timely possible action on 
PRA requests cannot be achieved unless public records are kept organized. Consequently, this 
section unambiguously requires agencies to (i) adopt and enforce reasonable rules (ii) to protect 
public records from disorganization, (iii) in order to provide the fullest assistance and most 
timely action on PRA requests. 

To date the requirement that agencies adopt and enforce reasonable rules has been largely 
overlooked by agencies and the courts. Only two published cases address an agency's obligation 
to adopt and enforce rules under RCW 42.56.100. Kleven v. Des Moines, 111 Wn. App. 284, 
296-97, 44 P.3d 887 (2002) (no violation of former RCW 42.17.290 where agency merely 
mislabeled a single audiotape); ACLU v. Blaine School Dist., 88 Wn. App. 688, 695, 937 P.2d 
1176 (1997) (agency violated duty of fullest assistance by refusing to mail records to requester). 
These cases provide no real guidance on an agency's obligation to adopt and enforce rules to 
protect public records from disorganization. 

Agencies have largely ignored the unambiguous command in RCW 42.56.100 that agencies 
enforce rules to organize public records. Agencies all over the state have allowed public records, 
particularly email records, to become disorganized. Agencies routinely allow tens of thousands 
of email messages to accumulate in the Inbox and Sent items folders of particular employees 
instead of filing these important public records in organized files where they can be easily 
located and copied. Agencies have failed to revise their forms and office processes to separate 
exempt and non-exempt information in commonly requested records. Agencies and their PRA 
officers erroneously assume that an agency has no obligations under the PRA unless and until 
particular records are requested, and they respond to PRA request by proposing key word 
searches through mountains of data rather than providing copies of previously organized records. 

Il 
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The existing and proposed rules in Chap 44-14 WAC (WSR 06-04-079) do not adequately 
address the requirement in RCW 42.56.100 that agencies "adopt and enforce reasonable rules ... 
to protect public records from damage or disorganization." Nor do the additional rules for 
electronic records, adopted in 2007 (WSR 07-13-058), address this requirement. In fact, several 
existing rules mischaracterize the very purpose of model rules and the obligations of an agency 
to adopt and enforce reasonable rules: 

o WAC 44-14-0003 notes that the AGO model rules are nonbinding but neglects to state 
that agencies must adopt reasonable rules whether or not an agency chooses to adopt the 
AGO model rules. 

o WAC 44-14-010(2) (authority and purpose) fails to mention an agency's obligation to 
adopt and enforce reasonable rules. 

o WAC 44-44-01002 is internally inconsistent and omits some of the requirements of RCW 
42.56.100. The AGO proposal does not correct this defect in the existing rule. 

o WAC 44-14-020(3) and WAC 44-14-02002 discuss the functions of a public records 
officer, but omit the responsibility of a public records officer to ensure that an agency 
enforces the reasonable rules adopted by the agency pursuant to RCW 42.56.100. 

o WAC 44-14-03004, which addresses "Organization of records," inaccurately paraphrases 
the requirements of RCW 42.56.100, and contains no substantive provisions for the 
organization of records. 

In sum, the existing model rules fail to address the requirement in RCW 42.56. 100 that agencies 
adopt and enforce reasonable rules to protect public records from damage or disorganization as 
required by RCW 42.56.100. The AGO proposal does not correct these defects in the 
existing rules.. 

Agencies have largely failed to adopt the rules required by RCW 42.56.100. This may be due, in 
part, to the fact that the AGO model rules mischaracterize RCW 42.56.100 and do not provide 
any real guidance on how an agency should comply with that section of the PRA. 

WCOG proposes various revisions to the existing model rules. WCOG's comments and 
proposed rules are organized in the same manner as the existing rules in Chapter 44-14 WAC. 
WCOG proposes a new WAC 44-14-03004 to specifically address the organization of various 
common types of records. Finally, WCOG proposes extensive revisions to WAC 44-14-060 to 
address particular exemptions. 

WAC 44-14-00001 Statutory authority and purpose. 

WCOG concurs in the AGO's proposed amendments to WAC 44-14-00001. 

WAC 44-14-00002 

WCOG concurs in the AGO's proposed amendments to WAC 44-14-00001. 
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WAC 44-14-00003 Model rules and comments are nonbinding 

The AGO Proposed Rule would amend this section as follows: 

WAC 44-14-00003 Model rules and comments are 
nonbinding. The model rules, and the comments accompanying them, 
are advisory only and do not bind any agency. Accordingly, many of the 
comments to the model rules use the word "should" or "may" to describe 
what an agency or requestor is encouraged to do. The use of the words 
"should" or "may" are permissive, not mandatory, and are not intended to 
create any legal duty. 

While the model rules and comments are nonbinding:, they should 
be carefully considered by requestors and state agencies. ((The mĜdel 

we Fe adept-d -l"I r o,i+Zc .sru statewide hearings and 
VGIvc~rriMiROUo nr.rnments ftem a wide sari f interesteparties)). Local 
agencies are required to consider them in establishinq local ordinances 
implementing the act. RCW 42.56.570. The Washington courts have also 
considered the model rules in several appellate decisions. 1.  (footnote 
deleted) 

The existing rule correctly notes that the AGO model rules are not binding on any agency. 
WCOG suggests revising this rule to clarify that agencies are still required to adopt and enforce 
rules under RCW 42.56. 100 whether or not they choose to adopt these particular model rules. 
Neither the existing rule nor the AGO Proposal makes this point clearly. 

WCOG opposes the insertion of the word "state" in the first sentence of the second paragraph, as 
that revision erroneously implies that the duties of state and local agencies are different with 
respect to the adoption of rules. 

WCOG has no objection to the deletion of the second sentence in the second paragraph. 

The proposed third sentence of the second paragraph notes that agencies are required to adopt 
local ordinances but neglects to mention the specific requirement that local agencies adopt rules 
pursuant to RCW 42.56.100. 

The proposed fourth sentence and footnote, while correct, are irrelevant, implying that the model 
rules would have less importance if the appellate courts had not mentioned them in a few cases. 
That sentence and footnote should be deleted. 

The AGO proposal should be revised to reflect the statement in RCW 42.56.570(4) that agencies 
"should" consult the model rules. 

In lieu of the AGO proposal WCOG suggests amending the second paragraph of WAC 44-14-
00003 as follows: 

While the model rules and comments are nonbinding, they should 
be carefully considered by requestors and agencies. ((The model r„los- 
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and G9MMents were adopted after extensive statewide heariRge, and 

velumineWs nemments from a wide variety of interested parties,)) Local 
agencies are encouraged to consider them in establishing local 
ordinances implementing the act. RCW 42.56.570. Agencies are required 
to adopt and enforce rules pursuant to RCW 42.56. 100 whether or not 
agencies adopt these model rules in whole or in part. Local agencies 
should consult these model rules when establishing their own local 
ordinances. 

WAC 44-14-00004 

WCOG concurs in the AGO's proposed amendments to WAC 44-14-00004. 

WAC 44-14-00005 

WCOG concurs in the AGO's proposed amendments to WAC 44-14-00005. 

WAC 44-14-00006 

WCOG concurs in the AGO's proposed amendments to WAC 44-14-00006. 

AUTHORITY AND PURPOSE 
WAC 44-14-010 et seq. 

WAC 44-14-010 Authority and purpose. 

RCW 42.56.100 requires agencies to "adopt and enforce reasonable rules and regulations" to 
"provide full public access to public records, to protect public records from damage or 
disorganization, and to prevent excessive interference with other essential functions of the 
agency." The rules in Chap 44-14 WAC (adopted in 2006-07) do not address these issues. The 
existing rule lacks a clear statement of an agency's obligation under RCW 42.56.100 to adopt 
and enforce reasonable rules. The AGO proposal does not correct this deficiency in the existing 
rule. 

The AGO proposal adds a sentence to address the definition of "public record" with respect to 
records of volunteers. WCOG believes this revision, if necessary at all, belongs in WAC 44-14-
00001 which addresses the scope of the PRA. WCOG concurs in the updated statutory citations 
suggested by the AGO proposal. 

WCOG proposes revising the rule as follows: 

WAC 44-14-010 Authority and purpose. (1) RCW 
((42.17.260(4)  )) 42.56.070(1) requires each agency to make available for 
inspection and copying nonexempt "public records" in accordance with 
published rules. The act defines "public record" at RCW 42.56.010(3) to 
include any "writing containing information relating to the conduct of 
government or the performance of any governmental or proprietary 
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function prepared, owned, used, or retained" by the agency. RCW 
((42.17.260(2 4)) 42.56.070(2) requires each agency to set forth "for 
informational purposes" every law, in addition to the Public Records Act, 
that exempts or prohibits the disclosure of public records held by that 
agency. 

(2) The purpose of these rules is to establish the reasonable rules 
and regulations that p-resedufee (name of agency) will enforce pursuant to 
RCW 42.56.100 fellew in order to provide fullest assistance to requesters, 
provide the most timely possible action on requests, protect public records 
from damage or disorganization and provide full access to public records. 
These rules provide information to persons wishing to request access to 
public records of the (name of agency) and establish processes for both 
requestors and (name of agency) staff that are designed to best assist 
members of the public in obtaining such access. 

(3) The purpose of the act is to provide the public full access to 
information concerning the conduct of government, mindful of individuals' 
privacy rights and the desirability of the efficient administration of 
government. The act,, ((a-r4)) these model rules, and the rules adopted by 
(name of agency) will be interpreted in favor of disclosure. In carrying out 
its responsibilities under the act, the (name of agency) will be guided by 
the provisions of the act describing its purposes and interpretation. 

WAC 44-14-01001 Scope of coverage of Public Records Act 

WCOG opposes the AGO's proposed deletion of the sentence that says "An agency should 
coordinate responses to records requests across departmental lines." In addition, WCOG 
proposes adding language to the rule to more clearly explain that cities and counties are agencies 
under the PRA, and they must have a public records officer for the entire agency even if the 
agency also has public records officers for individual departments. 

WCOG proposes revising the last paragraph of the rule as follows: 

Some agencies, most notably counties, are a collection of separate 
quasi-autonomous. departments which are governed by different elected 
officials (such as a county assessor and prosecuting attorney). The act 
includes a county "office" as an agency. RCW 42.56.010(1). However, 
the act ((defines)) also includes the county as a whole as an "agency" 
subject to the act. Id. ((RGVV 42.17.920(2))). An agency should 
coordinate responses to records requests across departmental lines as 
needed to ensure that each agency as a whole properly responds to 
request for records.  W  -v v  4 7.253(1))) Some counties may have onllr 
one public records officer for the entire county; others may have public 
records officers for each county official or department. But each county 
and city is an agency under the PRA and must have a public records 
officer for the entire county or city. The act does not require a public 
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agency that has a records request directed to it to coordinate its response 
with other public agencies.3 Regardless, public records officers must be 
Publicly identified. RCW 42.56.580 (2) and (3) (agency's public records 
officer must "oversee the agency's compliance" with act). 

WAC 44-14-01002 Requirement that agencies adopt reasonable 
regulations for public records requests. 

The existing rule is inconsistent and omits the requirement in RCW 42.56.100 that agencies 
"adopt and enforce" reasonable rules. The AGO proposal does not correct these deficiencies in 
the existing rule. 

The AGO proposal would add to the confusion by discussing an agency's duties under RCW 
42.56.040 immediately after the rule heading, which clearly refers to the obligation in RCW 
42.56.100 to adopt and enforce rules. The proposed additional language relating to RCW 
42.56.040 should go at the end of the rule or perhaps in an entirely new section. 

The AGO has proposed an additional sentence that addresses "strict compliance" and 
"reasonable procedures." This language is confusing and does not belong in this rule. The 
existing case law on compliance with RCW 42.56.100 is confusing and inconsistent, and the 
AGO should not attempt to summarize or codify such case law in a model rule. 

WCOG proposes the following revision to more accurately state the obligations of an agency: 

WAC 44-14-00002 Requirement that agencies adopt 
reasonable regulations for public records requests. The act 
provides: "Agencies shall adopt and enforce reasonable rules and 
regulations... to provide full public access to public records, to protect 
public records from damage or disorganization, and to prevent excessive 
interference with other essential functions of the agency.... Such rules 
and regulations shall provide for the fullest assistance to inquirers and the 
most timely possible action on requests for information." RCW 
((42. ~))  42.56.100. Therefore, an agency must adopt and enforce 
"reasonable" regulations providing for the "fullest assistance" to requestors 
and the "most timely possible action on requests." 

At the same time, an agency (('s Feg ilatie )) must adopt and 
enforce reasonable rules and regulations to "protect public records from 
damage or disorganization" and "prevent excessive interference" with 
other essential agency functions. Another provision of the act states that 
providing public records should not "unreasonably disrupt the operations 
of the agency." RCW ((4i-.47.70))  42.56.080. This provision allows an 
agency to take reasonable precautions to prevent a requestor from being 
unreasonably disruptive or disrespectful to agency staff. 

[optional text based on AGO proposal] The act also provides that 
state agencies are to publish a rule in the Washington Administrative 

to 
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Code MAC) and local agencies are to make publicly available at the 
central office guidance for the public that includes where the public may 
obtain information and make submittals and requests. RCW 42.56.040. 

WAC 44-14-01003 Construction and application of act. 

WCOG concurs in the AGO proposal with respect to the minor changes in the first paragraph of 
WAC 44-14-01003. 

The third paragraph in existing WAC 44-14-01003 contains an incomplete discussion of the 
burden of proof in PRA cases, and an incorrect explanation of when an agency may be liable for 
attorney fees under RCW 42.56.550(4). The existing rule erroneously suggests that attorney fees 
are only awarded for certain types of PRA violations. Lakewood v. Koenig, 182 Wn.2d 87, 343 
P.3d 335 (2014), makes clear that agencies are liable for attorney fees for any violation of the 
PRA. Numerous cases make clear that a partially prevailing requestor is also entitled to attorney 
fees. 

WCOG believes such discussions of case law do not belong in the AGO model rules, which are 
supposed to address PRA compliance, not PRA litigation. However, if the AGO believes that 
such a discussion is appropriate then the third paragraph of WAC 44-14-01003 should be revised 
as follows: 

The act emphasizes ((throe 6eparatE§  times))  that it must be liberally 
construed to effect its purpose, which is the disclosure of nonexempt 
public records. RCW ((42.1'.010, ^2.17.251/))  42.56.030((,  ^2.17.°29.4 )). 
The act places the burden on the agency of proving  that refusal to permit 
public inspection and copying is in accordance with a statute that exempts 
or prohibits disclosure in whole or in part of specific information or records 
and/or  (( )) that its estimate of time to 
provide a full response is "reasonable." RCW ((422.17.3400) and (2),  ) 
42.56.550 (1) and (2). The act also encourages disclosure by awarding a 
prevailing or partially-prevailing  requestor reasonable attorneys fees, 
costs.  In addition,  (an4) a daily penalty if the agency fails to meet its 
burden of proving the record is not subject to disclosure_ ((nr its  estim- 

net rea6enable"))  RCW ((42.17.340(4)4))  42.56.550(4). 

The additional footnotes in the AGO proposal are an incomplete discussion of case law. As the 
AGO notes in its discussion of WAC 44-14-060, comments based on existing case law quickly 
become outdated. This discussion of case law does not belong in the model rules. Those 
footnotes should be deleted. 

10 
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AGENCY DESCRIPTION—CONTACT INFORMATION 
—PUBLIC RECORDS OFFICER 

(WAC 44-14-020 et seq.) 

WAC 44-14-020 Agency description—Contact information—Public 
records officer 

WCOG believes the reference to "fax number" should be removed from subsection (1) of the 
rule. Facsimile transmission is an obsolete technology that should be completely replaced by 
electronic transmission of PDF files. 

WCOG has no comments on subsection (2) of WAC 44-14-020. 

Subsection (3) of the existing rule provides that public records officers will "ensure that public 
records are protected from damage or disorganization." This language omits the essential 
requirement of RCW 42.56. 100 that agencies "adopt and enforce reasonable rules and 
regulations... to protect public records from damage or disorganization." This rule should be 
revised to (i) track the language of the statute and (ii) clarify that the public records officer is 
primarily responsible for ensuring that the agency actually enforces the rules adopted by the 
agency. WCOG proposes the following revision to more accurately state the obligations of an 
agency: 

(3) The public records officer will oversee compliance with the act 
but another (name of agency) staff member may process the request. 
Therefore, these rules will refer to the public records officer "or designee." 
The public records officer ((er designee  and the (name of ano^^"`))  will 
ensure that (name of agency) actually enforces the reasonable rules 
adopted by (name of agency) to provide the "fullest assistance" to 
requestors; create and maintain for use by the public and (name of 
agency) officials an index to public records of the (name of agency, if 
applicable); ensure that public records are protected from damage or 
disorganization; and prevent fulfilling public records requests from causing 
excessive interference with essential functions of the (name of agency). 

WAC 44-14-02001 Agency must publish its procedures 

No comments. 

WAC 44-14-02002 Public records officers 

The existing rule contains out-of-date citations to Chap. 42.17 RCW. WCOG proposes updating 
these citations to the re-codified PRA, Chap. 42.56 RCW. 

The existing rule omits the requirement in RCW 42.56.580 (former RCW 42.17.253) that the 
responsibilities of a public records officer "oversee the agency's compliance with the public 
records disclosure requirements of this chapter," which includes an agency's responsibility to 

11 



Nancy Krier, AGO 

adopt and enforce rules pursuant to RCW 42.56.100. WCOG proposes the following revision to 
more accurately state the obligations of a public records officer: 

WAC 44-14-02002 Public records officers. An agency must 
appoint a public records officer whose responsibility is to serve as a "point 
of contact" for members of the public seeking public records and to 
"oversee the agency's compliance" with the PRA, including the 
enforcement of reasonable rules pursuant to RCW 42.56.100. RCW 
((42.17.253(1))) 42.56.580(1). The purpose of this requirement is to 
provide the public with one point of contact within the agency to make a 
request. A state agency must provide the public records officer's name 
and contact information by publishing it in the state register. RCW 
42.56.580(2). A state agency is encouraged to provide the public records 
officer's contact information on its web site. A local agency must publish 
the public records officer's name and contact information in a way 
reasonably calculated to provide notice to the public such as posting it on 
the agency's web site. RCW ((42.17.253(g))) 42.56.580(3). 

The public records officer is not required to personally fulfill 
requests for public records. A request can be fulfilled by an agency 
employee other than the public records officer. If the request is made to 
the public records officer, but should actually be fulfilled by others in the 
agency, the public records officer should route the request to the 
appropriate person or persons in the agency for processing. An agency is 
not required to hire a new staff member to be the public records officer. 

AVAILABILITY OF PUBLIC RECORDS 
WAC 44-14-030 et seq. 

WAC 44-14-030 Availability of public records 

The AGO proposal makes minor changes to subsections (1) and (4). WCOG concurs in the 
AGO proposed changes to subsection (1). WCOG believes all the references to "fax" should be 
removed from subsection (4) the rule. Facsimile transmission is an obsolete technology that 
should be completely replaced by electronic transmission of PDF files. 

Subsection (3) of the existing rule inaccurately paraphrases the requirements of RCW 42.56.100, 
omitting the essential requirement of RCW 42.56.100 that agencies "adopt and enforce 
reasonable rules and regulations... to protect public records from damage or disorganization." 
The AGO proposal does not address these defects in the existing rule. 

Existing subsection (4) overstates how much information a requestor is actually required to 
provide when making a PRA request. WCOG proposes revising that subsection to state that the 
requestor must provide sufficient contact information. 

WCOG proposes the following revision to more accurately state the obligations of requestors 
and agencies: 
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(3) Organization of records. The (name of agency) shall adopt 
and enforce reasonable rules and regulations to  ((Will mai ntain, its  reGGFI  

reasonable aGtiGRS  t )) protect records from damage and disorganization. 
A requestor shall not take (name of agency) records from (name of 
agency) offices without the permission of the public records officer or 
designee. A variety of records is available on the (name of agency) web 
site at (web site address). Requestors are encouraged to view the 
documents available on the web site prior to submitting a records request. 

(4) Making a request for public records. (a) Any person 
wishing to inspect or copy public records of the (name of agency) should 
make the request in writing((. The request may be made)) on the (name 
of agency's) request form or through an online portal, or by letter, fax (if 
the agency uses fax), or email addressed to the public records officer at 
the email address publicly designated by (name of agency), or by 
submitting the request in person at (name of agency and address). The 
request may include ((and iRGIudi )) the following information: (( 

e Alamo of req ester• 

e Address of requestnr• 
f 

O QtheF GentaGt , 
email addFe6s;)) Contact information sufficient for the agency to 
respond.to  the request; 

o Identification of the public records adequate for the public records 
officer or designee to locate the records; and 

o The date and time of day of the request. 

(b) If the requestor wishes to have copies of the records made 
instead of simply inspecting them, he or she should so indicate and make 
arrangements to pay for copies of the records or a deposit. Pursuant to 
section (insert section), ((standard PhGtE)GGPie6 will  be provided at  
(.,rr,,,unt) Gents  pee  page)) charges for copies are provided in a fee 
schedule available at (agency office location and web site address). 

(c) A records request form is available for use by requestors at the 
office of the public records officer and online at (web site address).... 

WCOG proposes additional revisions to WAC 44-14-03004 to clarify these requirements. See 
below. 
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WAC 44-14-03001 "Public record" defined 

The AGO proposal makes minor changes to the first paragraph of WAC 44-14-030001. WCOG 
believes the reference to "courts" as well as the lack of a,citation to the actual statute, makes this 
rule confusing, implying that the three-part test for "public record" was created by "courts" 
rather than defined by statute. WCOG proposes revising the first paragraph of the rule as 
follows: 

WAC 44-14-03001 "Public record" defined.  The PRA uses 
((Courts a three-part test to determine if a record is a "public record." 
The document must be: A "writing," containing information "relating to the 
conduct of government or the performance of any governmental or 
proprietary function, "prepared, owned, used, or retained" by an 
agency.((4-)) RCW 42.56.030. Effective July 23, 2017, records of certain 
volunteers are excluded from the definition. RCW 42.56.010(3) (chapter 
303, Laws of 2017). 

The AGO proposal would revise the second sentence of WAC 44-14-03001(1) to note that text 
messages, social media postings and databases are also "writings." WCOG believes this 
sentence should be further revised to clarify that this is not an exhaustive list, and that all forms 
of electronic records and data are also writings: 

(1) Writing. A public record... RCW 42.56.010(4). Emails, text 
messages, social media postings, databases and all other forms of 
electronic records and data are therefore also "writings." 

a. Minor revisions. The AGO proposal makes minor revisions to WAC 44-14-03001(2) 
(relating to the conduct of government). WCOG has no comments on these proposed changes. 

The AGO proposal makes minor revisions to the first two paragraphs of WAC 44-14-03001(3), 
correcting an old RCW citation and adding the word "public" to the last sentence. WCOG 
concurs in these revisions, which are included in WCOG's proposed rule (below). 

b. Records possessed by agency officials and employees. The AGO proposal revises the first 
two sentences of the third paragraph of subsection (3) (starting with "Sometimes,"). AGO 
proposal at 10. These revisions explain that records not actually possessed by an agency may 
still be public records. WCOG concurs in these revisions, which are included in WCOG's 
proposed rule (below). 

c. Retrieving public records from agency officials and employees. The existing comment 
(03001) includes two statements about how an agency might retrieve public records in the 
possession of agency officials or employees: 

o a sentence in the existing second paragraph of subsection (3) states that "The agency 
could be required to obtain the public record, unless doing so would be impossible;" and 

o the third paragraph of subsection (3) contains two sentences (starting with "However,") 
that address "searches" of agency property and home computers. 
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The AGO has proposed some revisions to these parts of subsection (3). AGO proposal at 10. 
These parts of subsection 03001(3) are problematic for several reasons. 

First, the existing rule cites Hangartner v. City of Seattle, 151 Wn.2d 439, 448, 90 P.3d 26 
(2004), for the proposition that the PRA "does not authorize unbridled searches of agency 
property." The cited portion of Hangartner, which held that the PRA request at issue was 
"overbroad," was reversed by the legislature in 2005. Former RCW 42.17.270; Laws of 2005, 
ch. 483, § 1 (now codified at RCW 42.56.080(2)). That reference to Hangartner was already 
out-of-date when the existing rule was enacted in 2006, and it should be deleted. 

Second, the references to "searches" in the existing comment are potentially misleading. The 
word "search" is a term of art that means different things in different legal contexts. In the 
context of the PRA the word "search" should refer to an agency's efforts to locate requested 
records. The term "search" also refers to a constitutional privacy concept that implicates the 
Fourth Amendment and/or article I, section 7 of the Washington Constitution. But discussions of 
constitutional law do not belong in the model rules. 

Third, the rule should be revised to clarify that an agency's right and duty to retain control over 
its own public records is not found in the PRA. After discussing an example in which a 
technical documents is in the possession of a contractor, existing subsection (3) states that "[t]he 
agency could be required to obtain the public record, unless doing so would be impossible." 
Apart from stating the obvious, this provision is unhelpful because it does not explain how an 
agency might be "required" to obtain a public record from an uncooperative agency official, 
employee or contractor, or why that might be "impossible." The AGO proposal does not revise 
this part of subsection (3). 

The PRA requires agencies to adopt and enforce rules to protect public record from 
disorganization and destruction and to make such public records available for inspection or 
copying. RCW 42.56.070, -.100. But the PRA itself does not address an agency's legal right or 
duty to retrieve public records from the possession of agency officials or employees. Although a 
PRA request may trigger an agency's legal obligation to retrieve public records from the 
possession of an agency official, employee, or contractor, the PRA does not address how that 
might be accomplished. 

Nor is it necessary for the PRA (or the model rules) to address how an agency might retrieve 
public records from a recalcitrant agency official or employee. A PRA request is just one of 
several events that might make it necessary to take disciplinary or legal action against an official 
or employee who refuses to return public records to the agency. For example, if a mayor wanted 
to retrieve public records from a recalcitrant city employee, the mayor would not file a PRA case 
against his or her own city. Rather, the mayor would instruct the city's attorney to take whatever 
action was necessary to recover the records, including terminating the employee and/or charging 
the employee with crime. 

Some agencies and their attorneys have labored under the mistaken impression that the lack of 
specific enforcement procedures in the PRA make the PRA unenforceable with respect to 
records in the possession of agency employees. In Nissen v. Pierce County, 183 Wn.2d 863, 357 
P.3d 45 (2015), the agency erroneously equated the mere request for records with an 
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unconstitutional "search" of the prosecuting attorney's smart phone. WAPA erroneously argued 
that an agency that receives a request for records on an employee's cell phone "is powerless to 
compel production of the writings." WAPA Amicus Br. (4/27/15) at 10. These erroneous (and 
unsuccessful) arguments overlooked the fact that an agency's right and duty to control its own 
public records comes from other areas of law, including property, agency and employment law.1  
Furthermore, destruction or concealment of public records is a crime, and an agency could (and 
should) use prosecution (or the mere threat of prosecution) to recover records from recalcitrant 
officials, employees or contractors. See Chap. 40.16 RCW (penal provisions). 

When an agency seeks to recover a public record from the possession of an agency's officer, 
employee or contractor it does not matter whether the record was requested under the PRA or 
whether the agency simply wants to recover the record for its own purposes. The agency's legal 
rights and remedies are the same, and they are not a function of the PRA. Any discussion of 
how an agency might take legal action to recover public records from an uncooperative public 
official, employee or contractor is beyond the proper scope of the model rules. The purpose of 
the model rules is to prevent such problems from arising in the first place. 

WCOG proposes revising subsection (3) to make each of the above points clear, and to note that 
a public records officer who encounters any difficulty in retrieving public records from any 
agency official, employee or contractor should immediately contact the agency's legal advisor. 

Finally, the third paragraph of the existing rule, beginning with the word "Yet," contains 
provisions relating to agency records on home computers and personal devices. The AGO has 
proposed substantial revisions to this portion of subsection (3). AGO Proposal at 10-11. These 
provisions relate to the protection of particular public records from disorganization or 
destruction. These provisions do not belong in this subsection, which addresses the scope of 
"public record." WCOG believes such provisions should be moved to WAC 44-14-03004 
(organization of records). See WAC 44-14-03004 (below) for WCOG's comments on the AGO 
proposed revisions to the third paragraph of existing WAC 44-14-03001. 

The existing subsection (3) of WAC 44-14-03001 should be revised as follows: 

(3) "Prepared, owned, used, or retained." A "public record" 
is a record "prepared, owned, used, or retained" by an agency. RCW 
((42.17.020(44-))) 42.56.010(3). 

A record can be "used" or "owned" by an agency even if the agency 
does not actually possess the record. If an agency uses a record in its 
decision-making process it is a "public record."((3)) 4 For example, if an 

An article published in the Washington Law Review, prior to the Supreme Court's decision in Nissen, makes this 
erroneous understanding explicit. That article, which is posted on the website of a large law firm that represents 
agencies, erroneously asserts that "the PRA does not provide the necessary tools, such as a warrant provision" that 
would allow agencies to obtain records from recalcitrant official or employee. Note, Public Records in Private 
Devices: How Public Employees' Article I, Section 7 Privacy Rights Create a Dilemma for State and Local 
Government, 90 Wash. L. Rev. 545, 546 (2015). This article fails to grasp that the right and duty of agencies to 
retrieve public records from the possession of agency officials or employees is not a function of the PRA, but of 
other, pre-existing areas of law. 
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agency considered technical specifications of a public works project and 
returned the specifications to the contractor in another state, the 
specifications would be a "public record" because the agency "used" the 
document in its decision-making process.((4)) 5 ((The agenGy GGuld be  

~.)) An agency cannot send its only copy of a public record to a 
third party for the sole purpose of avoiding disclosure. ((5)) 6 

Sometimes agency employees or officials may work on agency 
business from home computers((.  Thorn home Gomm to f))  or on other 
personal devices, or from nonagencv accounts (such as a nonagencv 
email account), creating and storing agency records on those devices or in 
those accounts. When the records are prepared, owned, used or retained 
within the scope of the employee's or official's government work or official 
duties, those records (including emails, texts and other records) were 
"used" by the agency and relate to the "conduct of government" so they 
are "public records.7 RCW ((42.47.020(^r )) 42.56.010(3). 

((6)) 7 Nissen, 183 Wn.2d at 882; West v. Vermillion, 196 Wn. App. 627, 384 P.3d 634 
(2016). In Nissen the State Supreme Court held that a communication is "within the 
scope of employment" when the hob requires it, the employer directs it, or it furthers the 
employer's interests. This inquiry is always case- and record-specific. 

— HeweveF, the aaQt dvvv Rot autherize unbridled sL^rnhoo of . geRGy 

pFeperfy 6 If ageRGY nronortY io not s bj8Gt to Unbridled seaFGhes
0 
 then 

neither ie the hnmo Gomm tee of an ageRGv omnlovoa 

((6 See uangartner v. City of Seattle, 161 Wr.2d 439, 44R~ .3d 26 (2004).)) 

An agency's right and duty to retain or recover control over its own 
public records is not found in the PRA itself, but is a function of other 
areas of law, including but not limited to, the law of property, agency, and 
employment. In addition, destruction of public records is a crime. See 
Chap. 40.16 RCW. Although a PRA request may trigger an agency's legal 
obligation to retrieve public records from the possession of an agency 
official, employee, or contractor, the PRA does not address how that 
might be accomplished. A discussion of how an agency might take legal 
action to recover public records in the possession of an agency official, 
employee or contractor is beyond the scope of these model rules. A 
public records officer who encounters any difficulty in retrieving public 
records from any agency official, employee or contractor should 
immediately contact the agency's legal advisor. 

are "publin reGGFdr,,
" 
 y are s,ubje Gt te dicn ro 1~ 36  eXeMP . 

ere theyWere-GFeated,sheu ld eveRtually be sterod en agonG!i 

Gernp ter& Ag8RG*eS she ld ask omnleyees to loon age,—  i roles+orl 
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WAC 44-14-03002 Times for inspection and copying of records 

Existing WAC 44-14-03004 ("Organization of records") addresses (i) the agency's obligation to 
maintain custody of public records and (ii) the legislative policy to encourage agencies to make 
public records available on a web site. These provisions are more appropriately addressed in this 
rule (03002) because they relate to inspection and copying of records. WCOG proposes moving 
the first paragraph of existing WAC 44-14-03004 to this rule. 

The AGO proposal includes changes to WAC 44-14-03004. Those changes are considered here 
in section 03002. 

The AGO proposal to add an additional sentence and citation to RCW 43.105.351 should be 
rejected. That statement of legislative intent is not the legal source of an agency's obligation to 
protect records from disorganization. See RCW 42.56.100. 

The entire rule should be revised as follows: 

WAC 44-14-03002 Times for inspection and copying of 
records. An agency must make records available for inspection and 
copying during the "customary office hours of the agency." RCW 
((4`'~o )) 42.56.090. If the agency is very small and does not have 
customary office hours of at least thirty hours per week, and while the act 
does not specify a particular schedule, making the records ((st be)) 
available from 9:00 a.m. to noon, and 1:00 p.m. to 4:00 p.m. satisfies the 
thirty-hour requirement.  The agency and requestor can make mutually 
agreeable arrangements for the times of inspection and copying. 

WAG  44 14 03004 Organization o
f reGerds..  An agency must .~-,-moo —~ -Q ~ ~~,-o,-r~~- 

"protect public records from damage or disorganization." RCW 
((42.~°OT)) 42.56.100. An agency owns public records (subject to the 
public's right, as defined in the act, to inspect or copy nonexempt records) 
and must maintain custody of them. RCW 40.14.020; chapter 434-615 
WAC. Therefore, an agency should not allow a requestor to take original 
agency records out of the agency's office, or alter or damage an original 
record. An agency may send original records to a reputable commercial 
copying center to fulfill a records request if the agency takes reasonable 
precautions to protect the records. See WAC 44-14-07001(5). 
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The legislature encourages agencies to electronically store and 
provide public records: 

Broad public access to state and local government records and 
information has potential for expanding citizen access to that 
information and for providing government services. Electronic 
methods of locating and transferring information can improve 
linkages between and among citizens, organizations, business, and 
governments. Information must be managed with great care to 
meet the objectives of citizens and their governments. 

It is the intent of the legislature to encourage state and local 
governments to develop, store, and manage their public records 
and information in electronic formats to meet their missions and 
obiectives. Further, it is the intent of the legislature for state and 
local governments to set priorities for making public records widely 
available electronically to the public. 

RCW ((430)) 43.105.351. An agency could fulfill its obligation to 
provide "access" to a public record by providinq a requestor with a link to 
an agency web site containing an electronic copy of that record. RCW 
42.56.520. Agencies are encouraged to do so, and requestors are 
encouraged to access records posted online in order to preserve taxpayer 
resources.r2l For those requestors without access to the internet, an 
agency (( )) is to provide copies or allow the requestor to 
view copies using an agency computer terminal at its office. RCW 
42.56.520. 

WAC 44-14-03003 Index of records 

No comments. 

WAC 44-14-03004 Organization of records. 

a. Existing rule does not address organization of records. The existing rule does not actually 
address the organization of records. This rule should be deleted and replaced in its entirety. The 
text of the existing rule, and any proposed changes to the existing rule, should be moved to WAC 
44-14-03002. See WCOG's comments and proposed revisions to WAC 44-14-03002 (above). 

b. Each agency needs particular rules. RCW 42.56. 100 requires agencies to (i) adopt and 
enforce reasonable rules (ii) to protect public records from disorganization, (iii) in,order to 
provide the fullest assistance and most timely action on PRA requests. Each agency is different, 
and each agency will need to adopt specific rules to address the particular type and organization 
of the records of the agency. 
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WCOG suggests adopting model rules to address the organization of various types of commonly 
requested records. The following proposed rules address some of the most common public 
record organization problems that WCOG has encountered. This is not an exhaustive list. 

c. Personal computers, devices and accounts. Agencies should adopt rules generally 
prohibiting the use of personal electronic devices and/or accounts to conduct public business. 
Exceptions to these rules should be narrow (emergencies, etc.) and clearly stated. Agencies 
should adopt rules requiring employees, elected and appointed officials, contractors, and other 
agents to immediately forward public records received on a personal device or account to an 
official device or account where the record can be processed appropriately. 

Existing WAC 44-14-03001(3) addresses instructing agency employees to store public records 
on agency devices and accounts. The AGO proposal at 10 makes revisions to this text as 
follows: 

Agencies should instruct employees and officials that all public records, 
regardless of where they were created, should eventually be stored on agency 
computers. Agencies should ask employees and officials to keep agency-related 
documents with any retention requirements on home computers or personal 
devices in separate folders (()) temporarily, until they are provided to the 
agency. An agency could also require an employee or official to routinely blind 
carbon copy ("bcc") work emails in a personal account back to ((theemp )) 
an agency email account. 

This rule text relates to the organization of public records, and does not belong in WAC 44-14-
03001 (which defines "public record"). This text should be moved here to WAC 44-14-03004. 

In addition, there are a number of problems with this rule text. First, the suggestion that public 
records should "eventually" be stored on agency computers understates the urgency of properly 
preserving public records on agency computers. WCOG proposes changing the text to 
"promptly and consistently." 

Second, the suggestion that agencies "ask" their employees to organize their records is 
inconsistent with the statutory requirement that each agency adopt and enforce rules. WCOG 
proposes changing the text to clarify that the rules must be followed. 

Third, the AGO has proposed adding the phrase "with any retention requirements" to the 
requirement that public records be provided to the agency. This language erroneously equates 
the scope of "public records" under the PRA with only those records that are subject to retention 
requirements in Chap. 40.14 RCW. That language should be deleted. 

Fourth, the AGO language overlooks the fact that public records might be located in personal 
accounts as well as devices. 

Fifth, the existing rule suggests that emails in a personal email account should be "blind" carbon 
copied to an agency email account. There is no reason for an email to be `bcc'd to an agency 
email account. The only effect of "blind" copying the agency email account would be to 
withhold the official email address, which should be used, from the recipient. Emails received in 
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a personal email account should be forwarded to an agency email account before any response is 
made, and the sender should be told to use the agency email address in the future. In the unusual 
situation where an agency employee needs to send an email from a personal account (because 
they don't have access to their agency email account) that email should be copied ("CC") to an 
agency email account. 

d. Agency-issued devices. The AGO proposal at 11 would add a sentence to WAC 4444-
03001(3) stating that agency's could provide its employees and officials with agency-issued-
devices that the agency retains the right to access. WCOG agrees that agency officials and 
employees that regularly need a smart phone or similar device to perform their work should be 
provided with the necessary device by the agency. The agency retains the ability to access all 
data on the device and/or associated accounts, and should instruct employees in writing that they 
have no expectation of privacy in the agency-owned device. No agency employee or official 
should be expected to use a personal device for work. 

Existing WAC 44-14-03001(3) addresses requests for records located in personal devices and 
accounts. The AGO proposal at 10-11 makes revisions to this text as follows: 

If the agency receives a request for records that are located solely on employees' 
or officials' home computers or personal devices, or in personal accounts, the 
agency should direct the ((ems)) individual to ((4wwafd)) search for and 
provide  any responsive documents (( k)) to the agency, and the agency should 
process the request as it would if the records were on the agency's computers((=)) 
or in agency-owned devices or accounts. The agency employee or official may be 
required b the to sign an affidavit describing the nature and extent of his 
or her search for and production of responsive public records located on a home 
computer or personal device, or in a nonagena account, and a description of 
personal records not provided with sufficient facts to show the records are not 
public records.9 

9 Nissen, 183 Wn.2d at 886-887. 

Again, this rule text relates to the organization of public records, and does not belong in WAC 
44-14-03001 (which defines "public record"). This text should be moved here to WAC 44-14-
03004. 

The rule text requires some revision. The suggestion that an agency employee should "search for 
and provide" responsive documents only after an agency receives a PRA request is inconsistent 
with the requirement that agencies retain control over their records and that those records be kept 
organized. WCOG proposes revised text to clarify that (i) records on personal devices and 
accounts should be regularly moved to agency computers for organization and retention, and that 
(ii) when an agency receives a request for records that might be may be located on agency 
employees' or officials' home computers or personal devices, or in personal accounts, the agency 
should direct the individual to search their computer, device and/or account to confirm that all 
public records have been transmitted to the agency. After that, the agency should process the 
request as it would if the records were on the agency's computers or devices or in agency-owned 
devices or accounts. 

21 



Nancy Krier, AGO 

e. Affidavits may be required. The AGO proposal at 11 would add an additional sentence to 
WAC 44-14-03001 about requiring employees or officials to sign an affidavit: 

The agency employee or official ma b~quired by the agency to sign an 
affidavit describing the nature and extent of his or her search for and production 
of responsive public records located on a home computer or personal device or in 
a nonagency account, and a description of personal records not provided with 
sufficient facts to show the records are not public records.9 

AGO proposal at 11. Again, this rule text does not belong in WAC 44-14-03001 (which defines 
"public record"). This text should be moved here to WAC 44-14-03004.. 

f. WCOG's proposed WAC 44-14-03004(1). WCOG proposes the following new WAC 44-
14-03004 and subsection 03004(1): 

WAC 44-14-03004 Organization of records. (( 
[all existing text deleted]-. .)) Each agency is 

required to adopt and enforce reasonable rules and regulations to provide 
full public access to public records, to protect public records from damage 
or disorganization, and to prevent excessive interference with other 
essential functions of the agency. Such rules and regulations shall 
provide for the fullest assistance to inquirers and the most timely possible 
action on requests for information. RCW 42.56.100. 

Each agency is different. Each agency needs to adopt specific 
rules to address the particular type and organization of the records of the 
agency. The following sections provide model rules for some of the most 
commonly requested types of public records. This list is not exhaustive 
and each agency shall adopt additional specific rules appropriate for its 
particular records and organization. 

(1) Use of personal computers, devices and accounts 
prohibited - exceptions. Agencies should instruct employees and 
officials that all public records, regardless of where they were created 
should promptly and consistently be transferred to agency computers for 
retention and organization. Agencies should instruct employees and 
officials to keep agency-related documents on home computers personal 
devices, or in personal accounts in separate folders temporarily, until the 
documents are transferred to the agency. 

The use of personal email accounts for public business should be 
prohibited, with only narrow exceptions permitted. Agencies should 
instruct employees and officials that all email public records must be kept 
in agency-controlled email accounts. Where an employee or public official 
receives a public record email in a personal email account that email shall 
be forwarded to an official agency email account, with a copy to the 
sender, before responding to the email. The sender should be instructed 
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to use the agency email address in the future. In the unusual situation 
where an agency employee needs to send an email from a personal 
account (because they don't have access to their agency email account) 
that email should be copied ("CC") to an agency email account. 

Where agency employees or officials need a smart phone, laptop or 
other electronic device or account to perform their work the agency shall 
provide such employees and officials with an agency-issued device or 
account that the agency maintains and for which the agency retains a right 
to access. Agencies should instruct their employees and officials that they 
have no expectation of privacy in such devices, and that such devices 
should not be used for personal communications. 

Agencies should have policies describing permitted uses, if any, of 
home computers, personal devices or personal accounts for agency 
business. The policies should also describe the obligations of employees 
and officials for retaining, searching for and producing the agency's public 
records. 

If the agency receives a request for records that may be located on 
agency employees' or officials' home computers or personal devices, or in 
personal accounts, the agency should direct the individual to search their 
computer, device and/or account to confirm that all public records have 
been transmitted to the agency. After that, the agency should process the 
request as it would if the records were on the agency's computers or 
devices or in agency-owned devices or accounts. The agency employee 
or official may be required by the agency to sign an affidavit describing the 
nature and extent of his or her search for and production of responsive 
public records located on a home computer or personal device, or in a 
nonagency account, and a description of personal records not provided 
with sufficient facts to show the records are not public records.9 

((9)) 1. Nissen, 183 Wn.2d at 886-887. 

g. Text messages. Recently a WCOG board member found agency lobbyists using text 
messages to conduct an extensive discussion of proposed legislation. The Association of 
Washington Cities (AWC) failed to retrieve these text messages in electronic format, admitting 
that the text messages had not been retained. AWC provided some text messages as a series of 
"PNG" images of an iPhone placed on a flatbed scanner, losing much of the metadata, including 
names and phone numbers, in the process. This incident clearly demonstrates why agencies 
should not use text messaging for public business. 

Agencies should adopt rules prohibiting the use of text messaging (SMS, MMS) unless the text 
messages are (i) created and received on agency-owned accounts and (ii) the agency has a 
procedure for retrieving, organizing and archiving text messages. Agencies that do not have the 
technical ability to retrieve, organize and archive text messages, including all metadata—and the 
ability to produce those text messages in response to a PRA request—should simply prohibit the 
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use of text messages altogether. Now that virtually all smart phones can be used to send and 
receive email there is no good reason for any public official to use text messages to discuss 
important public business. Agencies should require the use of email instead of text messages. 

WCOG proposes the following new subsection (2) to WAC 44-14-03004: 

(2) Text messages. The use of text messaginq (SMS, MMS) 
for agency business is prohibited unless and until the agency has (i) 
implemented procedures, and obtained the necessary software and/or 
equipment, to retain all agency-related text messages in a manner that 
can be organized, searched and retrieved, and (ii) has trained agency 
personnel in such procedures. All employees are encouraged to use 
email instead of text messaging for agency business. 

h. Social media. An agency should not allow the use of social media (Twitter, Snapchat, 
Facebook, LinkedIn, etc) unless and until the agency adopts rules for the use of such 
technologies and establishes procedures for organizing and archiving the agency's social media 
data. Some types of social media may not be appropriate for government business. Where 
agencies choose to use social media as a means of communicating with agency personnel or the 
public all social media accounts should be owned by the agency and controlled by authorized 
personnel. 

WCOG proposes the following new subsection (3) to WAC 44-14-03004: 

(3) Social media. Social media is an important tool for 
communicating with the public, but must be done in a manner that is 
consistent with the Act. Social media posts by the agency or its 
employees in connection with agency business are, and must be treated 
as, public records. Unless and until an agency has adopted a written 
policy for the use of social media, and the agency has adopted a 
procedure for organizing and archiving the agency's social media records, 
the use of social media for agency business is prohibited. Only social 
media accounts controlled by the agency may be used for public business. 
Social media policies adopted under this rule must specify, at a minimum, 
(i) the purpose of an agency's social media accounts, 00 the Person(s) 
authorized to use such accounts, and (iii) procedures for organizing and 
archiving the agency's social media data. 

i. File names and file structures for electronic records. A lack of organized electronic files 
and/or a lack of standards for names for electronic documents makes it more difficult and time 
consuming for agencies to respond to requests for records. RCW_42.56.100 recognizes that 
achieving the goals of fullest assistance and most timely action on PRA requests requires 
agencies to adopt and enforce rules keep their records organized. For electronic records, those 
rules must specifically address file names and file structures for electronic records. An agency 
that needs to conduct a keyword search for records that should have been properly organized in 
logical subject matter files is in violation of RCW 42.56.100. 
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The PRA was enacted at a time when records were stored as paper in organized filing cabinets. 
While many public records are now in electronic form, the need for and principles of record 
organization remain the same. Records should be stored in a logical filing system, based on 
subject matter and appropriately organized based on the type of record, date, etc. Electronic 
records should (i) have consistent, meaningful file names and (ii) be maintained in appropriately 
organized computer data folders. Public records officers must ensure that agencies have clear 
rules for naming and storing electronic files, and that those rules are consistently followed. 

All electronic records should be kept on network servers controlled by the agency where the 
records can be located and used by other agency personnel, backed up, and protected from 
malware. Electronic records should never be kept on local "C" drives or portable media under 
the control of agency employees. 

WCOG proposes the following new subsection (4) to WAC 44-14-03004: 

(4) File names and file systems for electronic records. Each 
agency must adopt and enforce rules for file names and file systems for 
the organization of electronic records. Such rules must address, at a 
minimum, the followinq issues: 

(a) Each agency shall create and use a logical filing system for all 
electronic records. 

(b) Each agency shall establish rules to provide consistent, 
meaningful file names for all electronic records. 

(c) Each agency shall require that electronic records be organized 
and stored on servers that are controlled by the agency, backed up, and 
protected from viruses, malware or unauthorized access. Each agencv 
shall prohibit the use of local hard drive or storage devices that are not 
controlled by the agency.,  

j. Email. Many public officials and employees allow massive amounts of unorganized email 
messages to accumulate in their Inbox or Sent Items folders rather than actually filing emails into 
an organized filing system. WCOG has seen numerous examples of public officials with tens 
of thousands of items in their Inbox or Sent Items folders. 

Agencies frequently rely on key word searches to retrieve responsive emails from huge piles of 
disorganized emails. But such searches are often ineffective and time-consuming because 
agencies have no rules requiring the use of particular key words, file names or matter numbers in 
the subject lines of email messages, and because duplicates of messages accumulate in Inbox or 
Sent Items folders of other agency employees. Some agencies have taken months or even years 
to locate and produce emails relating to a single subject or case. 

The model rules must be revised to clarify that agencies are required to keep email records 
organized. WCOG proposes the following new subsection (5) to WAC 44-14-03004: 
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(5) Email. Each agency must adopt and enforce rules for the 
organization of email messages, addressing. Such rules must address at 
a minimum, the following issues: 

(a) A user's Inbox and Sent Items folder are temporary locations 
for incoming and sent email, and not a permanent filing system. Allowing 
emails to accumulate in a user's Inbox or Sent items folder that must be 
searched in order to respond to a PRA request does not comply with RCW 
42.56.100. Each agency must have appropriate software, procedures and 
training to enable emails to be regularly organized and easily retrieved. 
Each agency must adopt and enforce a rule requiring all agency personnel 
to move email messages from their Inbox and Sent Items folders to 
specific organized files on a regular basis to ensure that all public records 
are properly organized. 

(b) Emails should be organized by subject or matter, just like other 
agency records. Each agency will determine the specific process to be 
used by the agency, such as (i) using folders within the agency's email 
program, (ii) using additional document organization software, or NO 
extracting email messages as separate files, or convertinq them to PDF 
files, to be stored along with other electronic records on the same subiect 
matter. Emails should be organized and stored in the same manner as 
other agency records on the same subject. 

(c). Each agency must adopt and enforce rules that specify how 
files received as email attachments will be organized. 

(d) Each agency must adopt and enforce rules specifying the 
information—such as a project name, matter name, case number or file 
number—that must be included in the subiect line of every email. Public 
records officers must ensure that lists of approved email subject lines or 
matter or file numbers are updated and available to all email users and 
that email users are in fact following the agency's email rules. 

(e) Each agency must adopt and enforce rules specifying M who is 
responsible for filing email messages, and (ii) where emails are sent to 
numerous recipients or received by numerous recipients, who is 
responsible for such email records. 

Agencies need rules specifying how an agency will organize and archive the word processing 
files (Word, Word Perfect, etc) from which many public text documents are created. Agencies 
should adopt rules that treat word processing files as drafts and require final versions of public 
text documents to be published as PDF files (unless some other format is needed). Agencies 
should adopt specific rules for naming and preserving the original word processing files for 
important public documents. Agencies should adopt specific rules to ensure that whenever 
significant changes are made to important public documents that the word processing files are 
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preserved and that file names or locations are changed to prevent previous versions from being 
overwritten. 

Agencies should adopt rules and train their employees that when a word processing files is 
received as an attachment to an email message the attached file should be given a proper file 
name and moved to the appropriate location in the agency's filing system before working with 
the file. 

WCOG proposes the following new subsection (6) to WAC 44-14-03004: 

(6) Word processing files. Each agency must adopt and 
enforce rules for the organization of word processing files. Such rules 
must address, at a minimum, the following issues: 

(a) Each agency must adopt rules that treat word processing files 
as drafts and require final versions of public text documents to be 
published as PDF files (unless some other format is needed). 

(b) Each agencies must adopt specific rules for naming and 
preserving the original word processing files for important public 
documents. 

(c) Each agency must adopt specific rules to ensure that whenever 
significant changes are made to important public documents that the word 
processing files are preserved, and that file names or file locations are 
changed to prevent previous versions of files from being overwritten. 

d) Each aaencv must adopt rules establishina arocedures by which 
a word processing file received as an attachment to an email message is 
given a proper file name and moved to the appropriate location in the 
agency's document filing system before working with the file. 

When drafts of important public documents are sent from one agency or public official to 
another for the purpose of making changes to the document, each successive draft of the 
document may be an important public record that must be preserved in electronic format. Each 
agency must adopt and enforce rules to make sure that different versions of important public 
documents are retained in an organized filing system, and that file names and/or locations are 
changed to prevent previous versions from being overwritten or destroyed. 

WCOG proposes the following new subsection (7) to WAC 44-14-03004: 

(7) Drafts shared with other agencies or officials. Each 
agency must adopt and enforce rules to protect successive drafts of 
important public documents from different agencies from disorganization 
or destruction. Such rules must at a minimum ensure that all different 
versions of important public documents are retained in an organized filing 
system and that file names and/or locations are changed to prevent 
previous versions from being overwritten or destroyed. 

27 



Nancy Krier, AGO 

Reviewing and redacting public records increases the time and cost of responding to a PRA 
request. Agencies that routinely handle exempt information and records should design their 
official forms and record-keeping processes to minimize the need for records to be manually 
reviewed and redacted. Agencies should adopt rules to avoid including unnecessary exempt 
information in public records. Where such information is collected on a regular basis, an agency 
should adopt standard forms that clearly identify and segregate exempt information so that it can 
be quickly redacted without legal review. 

For example, an application for a building permit is a public record and not exempt. If the 
agency collects exempt credit card information (see RCW 42.56.230(5)) for building permit fees 
then that information should be on a separate payment form. In the alternative, the agency 
should design its standard application form to clearly indicate that the credit card information 
will be redacted before a copy of the permit is produced in response to a PRA request. 

WCOG proposes the following new subsection (8) to WAC 44-14-03004: 

(8) Exempt information in commonly-used forms. Each 
agency that uses standard forms in its government processes should 
review and revise its forms on a regular basis to limit the time and cost of 
redaction. Forms should be revised to M eliminate any unnecessary 
exempt information, and (ii) identify and segregate any necessary exempt 
information that should be redacted in response to a PRA request. 

Some agencies have done a poor job of documenting how and where an agency actually searched 
for records in response to a PRA request. Other agencies have allowed attorneys to become too 
closely involved in the process of searching for and collecting records such that the resulting 
factual records of an agency's search are mingled with privileged communication. Agencies 
need to adopt and enforce rules to keep records of PRA compliance separate from related 
privileged communications. 

WCOG proposes the following new subsection (9) to WAC 44-14-03004: 

(9) Records of PRA compliance. In the event of a dispute 
over whether an agency has conducted a reasonable search calculated to 
uncover all responsive documents the burden of proof is on the agency to 
prove that a reasonable search was conducted. Public records officers 
and other agency personnel engaged in searching for responsive records 
must retain written records of where, when and how the agency searched 
for records, including without limitation, the key words used, the 
custodians whose records were searched, whether any privately owned 
devices or accounts were searched, and the electronic and physical 
locations that were searched. Such records are not exempt even if they 
are prepared by an attorney, and must be organized and retained along 
with all other documentation relating to a request for records. 

Public records officers and other agency personnel engaged in 
searching for responsive records may request legal advice from an 
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agency's attorney. However, requests for legal advice and responses 
thereto must be identified as such and kept separate from records that 
contain nonexempt information about an agency's search for records. 

Attorney invoices are not exempt. Attorney invoices are important public records that document 
important agency decisions and actions, and how agency money is spent. RCW 42.56.904 
recognizes that only narrow redactions are permissible: 

It is further the intent of the legislature that specific descriptions of work 
performed be redacted only if they would reveal an attorney's mental impressions, 
actual legal advice, theories, or opinions, or are otherwise exempt under chapter 
391, Laws of 2007 or other laws, with the burden upon the public entity to justify 
each redaction and narrowly construe any exception to full disclosure. 

Despite this clear statement fiom the legislature, now 10 years old, many outside attorneys do a 
poor job of providing detailed invoices, any many invoices are excessively redacted. 

WCOG proposes the following new subsection (10) to WAC 44-14-03004: 

(10) Attorney invoices. Attorney invoices are important public 
records. RCW 42.56.903. Any redactions to attorney invoices causes 
delay and interferes with complete transparency. All outside legal counsel 
shall be instructed in writing as part of their retainer agreement with the 
agency, and each agency shall adopt and enforce a rule, that (i) attorney 
invoices shall include detailed information about the specific attorney work 
performed and shall not contain any exempt information except in specific 
unusual circumstances explained in writing (see below), and (ii) attorney 
invoices shall indicate the specific persons who were present at any 
meeting with legal counsel. In the unusual situation where an invoice 
must contain privileged information the billing attorney shall make a 
notation on the invoice explaining what information is privileged and why. 

Most of the contents of an attorney's file belongs to the client. See RPC 1.16(d). Where a 
private attorney's client is a public agency most of the file belongs to the agency and constitutes 
public records. Nonetheless WCOG has encountered attorneys for public agencies who 
erroneously assert that their litigation files are not public records. Each agency must adopt rules 
to clarify that all litigation files belong to the agency, and are therefore public records, and that 
such records must be kept organized. 

WCOG proposes the following new subsection (11) to WAC 44-14-03004: 

(11) Records of external legal counsel. Records relating to 
the legal work of external legal counsel are the public records of the 
represented agency. Each agency that employs outside legal counsel 
must specify, both by rule and in the attorney's retainer agreement, that (i) 
during the course of representation the litigation files of outside counsel 
are public records whether or not those records are actually in the 
possession of the agency itself, and (ii) at the conclusion of representation 

29 



Nancy Krier, AGO 

the entire file must be provided to the agency in an organized fashion. 
When records relating to litigation or agency legal advice are requested 
the search must include responsive records that might be in the 
possession of an agency's external legal counsel. A private attorney or 
law firm may act as the sole custodian of some or all of an agency's legal 
files during the course of a representation but such files must be provided 
to the agency (i) when requested under the PRA and/or (ii) at the 
conclusion of representation so that the records can be properly archived.. 
Each agency that employs outside legal counsel shall specify, both by rule 
and in the attorney's retainer agreement, (i) how the agency's legal files 
will be organized and delivered to the agency, and (ii) that the attorney 
shall not receive additional compensation for searching or organizing legal 
files in response to a PRA request. 

There are numerous multi-agency organizations. Examples include Washington Association of 
Prosecuting Attorneys (WA-PA), Washington State Association of Municipal Attorneys 
(WSAMA), Washington Association of Public Records Officers (WAPRO), the Association of 
Washington Cities (AWC), and the Washington State Association of Counties (WSAC). These 
agencies generate large amounts of records of email discussions among their members, which are 
agencies under the PRA. Some of these organizations maintain separate websites and/or offices. 

Members of such organizations frequently engage in advocacy, lobbying and training on 
important matters of public policy, and serve as a forum for agency representatives and attorneys 
to discuss important matters of public policy. Whether or not the organization is itself an 
"agency" under the PRA, each member agency whose officers or employees participate in a 
multi-agency organization is obligated to comply with RCW 42.56.100. Records of organization 
meetings, conferences and email discussions among member agencies are important public 
records that must be retained in native electronic format, organized for prompt production in 
response to PRA requests, and protected from destruction. 

Some of these organizations are also agencies under RCW 42.56.010(l). Others are not 
themselves agencies. Each multi-agency organization must determine whether or not the 
organization is itself an "agency" under the PRA. That determination dictates how the records of 
the organization should be kept. 

Multi-agency organizations such as WAPA and WSAMA generate huge amounts of email 
records. Most of these records are non-exempt discussions of important matters of public policy 
or law. In many cases these email records have dozens or even hundreds of recipients. Yet these 
agencies have largely failed to organize and archive these important public records. 

For example, the Washington Association of Public Records Officers consists entirely of PRA 
officers who are agency employees subject to the PRA. WAPRO members work on WAPRO 
activities on agency time and using agency resources, computers and email accounts. That is 
perfectly legal, assuming the WAPRO members are acting in the public interest and under the 
supervision of elected officials. All records of a PRA officer's WAPRO activities are the "public 
records" of the agency that employees the PRA officer. 
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Nonetheless, in response to a 2016 PRA request for copies of the WAPRO newsletter 
"Transparency News," the president of WAPRO (Snohomish County PRA Officer Whitney 
Stevens) asserted that WAPRO was responsible for archiving WAPRO records even though 
(according to Stevens) WAPRO was not an "agency" subject to the PRA. Email dated August 
30, 2016. Agencies are not permitted to place public records outside the reach of the PRA. See 
Cedar Grove Composting v. City of Marysville, 188 Wn. App. 695, 71-8-719, 354 P.3d 249 
(2015). But that is exactly what WAPRO was attempting to do. 

For another example, in 2014-2015 the Washington Association of Prosecuting Attorneys 
(WAPA), which is an agency under the PRA, filed amicus briefs in support of Pierce County in 
Nissen v. Pierce County, 183 Wn.2d 863, 357 P.3d 45 (2015). Various prosecuting attorneys 
participated in WAPA's amicus process by email, and WAPA received numerous emails from 
the Pierce County's attorneys seeking amicus support. Those emails were important, non-
exempt public records that should have been organized and preserved by WAPA under RCW 
42.56.100. But in response to a PRA request for WAPA's amicus records WAPA staff attorney 
Pam Loginsky admitted that less than six months after the Nissen opinion was issued WAPA had 
already destroyed the email records from the Nissen case. Retrieval of WAPA's scattered email 
records required making PRA requests to every other prosecuting attorney in the state. 

Every agency is subject to the requirement in RCW 42.56.100 that an agency must adopt and 
enforce reasonable rules to protect public records from disorganization in order to provide fullest 
assistance and the most timely possible action on PRA requests. 

WCOG proposes the following new subsection (12) to WAC 44-14-03004: 

(12) Multi-agency organizations. (a) "Multi-agency 
organization" means any organization that represents a particular type of 
government official or local government entity and/or whose members 
include representatives of a particular type of government official or local 
government entity. Examples include Washington Association of 
Prosecuting Attorneys (WAPA), Washington State Association of 
Municipal Attorneys (WSAMA), Washington Association of Public Records 
Officers (WAPRO), the Association of Washington Cities (AWC), and the 
Washington State Association of Counties (WSAC). 

(b) No agenc /y shall participate in any multi-agency organization 
unless and until that organization (1) has made a determination as to 
whether it is an "agency" under the PRA (such determinations may be 
subiect to legal challenge), and (2) prominently discloses on its website, 
and states in its bylaws, the determination of whether an organization is 
an "agency" subject to the PRA. 

(c) Where a multi-agency organization is itself an "agency" subiect 
to the PRA, the organization is responsible for all of its own public records. 
No agency shall participate in any multi-agency organization unless and 
until that organization (i) appoints a public records officer pursuant to 
RCW 42.56.580, and (ii) adopts and enforces reasonable rules to protect 
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the organization's records from disorganization and destruction pursuant 
to RCW 42.56.100. A member agency may not rely on the organization to 
comply with the PRA with respect to any public records unless the 
member agency's PRA officer has determined that the organization has 
adopted reasonable rules pursuant to RCW 42.56.100 and that those 
rules are actually being enforced. 

(d) Whether or not a multi-agency organization is itself an "agency" 
under the PRA each member agency remains responsible for all of its own 
public records, including all organization records in its possession. Each 
agency officer or employee who is a member of a board or committee of a 
multi-agency organization. shall ensure the board or committee's 
compliance with RCW 42.56.100 by either accepting responsibility for 
PRA compliance for all of the board or committee's records or confirming 
in writing that another agency and its public records officer is responsible 
for such records. All public records must be organized and retained by an 
"agency" under the PRA. A member agency may not rely on a non-
agency organization to comply with the PRA even if the organization offers 
or agrees to provide access to public records as if it were an agency. 
Each member agency must adopt and enforce reasonable rules for the 
organization of all organization records in its possession. A member 
agency may not rely on another agency to comply with the PRA with 
respect to any public records unless the member agency's PRA officer 
has determined that other agency has adopted reasonable rules for 
organization records pursuant to RCW 42.56.100 and that those rules are 
being enforced. 

(e) No agency shall participate in any non-agency organization 
unless and until the organization ensures that an agency governed by the 
PRA has agreed in writing to be responsible for the organization's 
compliance with the PRA, to provide a PRA officer for the organization, 
and to adopt rules for the organization as if it were a single agency under 
RCW 42.56.100. That agency and public records officer must adopt and 
enforce reasonable rules to ensure that all of the records of an 
organization, board, or committee are retained in electronic format in 
organized files or folders as if the organization were an "agency" under the 
PRA. All records of the organization must be kept under the control of the 
appointed agency and its public records officer unless and until a new 
agency and/or public records officer is appointed and actually takes 
control over the records in compliance with RCW 42.56.100 and record 
retention statutes. 

(f) Records of multi-agency organization meetings, conferences 
and email discussions among member agencies are important and time-
sensitive. Such records must be kept organized in a single location under 
the control of a single agency. Each organization shall adopt and enforce 
specific rules for email discussion groups that specify (i) the content of an 
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email subject line, and (ii) a PRA officer or designee that must be copied 
on every email to enable the appointed agency to collect and organize 
email records. 

The definition of "public record" excludes records under the personal control of individual 
members of the legislature. RCW 42.56.010(3); RCW 40.14.080. Because these records cannot 
be obtained from the legislature under the PRA it is essential that public records sent to or 
received from legislators be properly organized by the agency sending or receiving such records. 

WCOG proposes the following new subsection (14) to WAC 44-14-03004: 

(13) Correspondence with legislators. Each agency must 
adopt and enforce rules for the retention and central organization of any 
and all records sent to or received from individual members of the 
legislature and/or their staff. 

Agencies routinely refuse to honor PRA requests for records that do not yet exist, even if the 
record is clearly identified and will exist soon because an agency is required to produce the 
record. Forcing requesters to repeatedly ask for the same record or risk obtaining the record too 
late is not consistent with the goals of transparency. 

WCOG proposes the following new subsection (15) to WAC 44-14-03004: 

(14) Identifiable future records. Legislative and administrative 
Proceedings frequently require agencies to issue official decisions, 
recommendations and reports. In many cases such records are time-
sensitive because parties and concerned citizens have only short period of 
time in which to take action in response. Any pending decision, order, 
ordinance resolution recommendation or other official record that an 
agency is required by law to produce in any particular legislative or 
administrative matter is an identifiable public record for purposes of RCW 
42.56.080 whether or not the record exists at the time it is requested. 
Agencies shall honor requests for such records by requiring the officer or 
body that will issue a decision, order, ordinance, resolution, 
recommendation or other official record to keep a list of persons who have 
requested the record, and to provide the record to those persons as soon 
as it is available. 

WAC 44-14-03005 Retention of records 

The AGO proposal makes minor revisions to this rule. With the exception of the proposed 
changes to footnote 1, WCOG concurs in these revisions, which are included in WCOG's 
proposed revised rule (below). 

WCOG suggests revising this rule to clarify that the record retention provisions of Chap. 40.14 
RCW are different from the requirements of RCW 42.56.100, and that compliance with record 
retention laws does not necessarily also comply with RCW 42.56.100. The AGO proposal 
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would add a sentence to footnote 1 that the PRA and Chap. 40.14 RCW "are two different laws." 
WCOG believes this important point should be made in the body of the rule, not in the footnote. 

WCOG notes that the record retention provisions of Chap. 40.14 RCW predate the PRA by many 
years. Since at least 1957 this chapter has required each agency to designate a "records officer." 
RCW 40.14.040; Laws of 1957, ch. 246, § 4. The relationship between the "records officer" and 
the "public records officer" required by RCW 42.56.580(1) is unclear. WCOG believes the 
"records officer" and "public records officer" should be the same person. 

The AGO proposal would revise footnote 1 as follows: 

1. An agency can be found to violate the Public Records Act and be subject to the 
attorneys' fees and penalty provision if it prematurely destroys a requested record after a 
request is made. See Yacobellis v. City of Bellingham, 55 Wn. App. 706, 780 P.2d 272 
(1989). However, it is not a violation of the Public Records Act if a record is destroyed 
prior to an agency's receipt of a public records request for that record. Bldg. Indus. Assn 
of Wash. v. McCarthy. 152 Wn. App. 720, 218 P.3d 196 (2009); West v. Dept of Nat. 
Res., 163 Wn. App. 238, 258 P.3d 78 (2011). The Public Records Act (chapter 42.56 
RCW) and the records retention statutes (chapter 40.14 RCW) are two different laws. 

These revisions misstate the holdings of the BIAW and West cases. 

BIAW v. McCarthy, 152 Wn. App. 720, 218 P.3d 196 (2009) held that there was no agency 
action to review where the record had already been destroyed. The court rejected the requestor's 
argument that a violation of Chap. 40.14 RCW should also be a violation of the PRA. 152 Wn. 
App. at 742. The BIAW court noted that the parties had agreed that destruction of records in 
compliance with Chap. 40.14 RCW was not a violation of the PRA, and that the requestor had 
not provided a basis for its argument that unlawful destruction of records should be a violation of 
the PRA. The court declined to consider the arguments of amici curiae that the PRA trumps 
Chap. 40.14 RCW. 

In West v. Dep't of Nat. Res., 163 Wn. App. 238, 258 P.3d 78 (2011) the agency inadvertently 
destroyed the records at issue before a PRA request was made. The court followed its ruling in 
BIAW, holding that there was no agency action to review. 163 Wn. App. at 245. 

At most, the BIAW and West cases stand for the proposition that there is no remedy under the 
PRA where an agency destroys records in compliance with retention laws before the records are 
requested. The AGO proposal does not make that point clear. 

Furthermore, the suggestion in BIAW and West that there is "no agency action to review" where 
a requested record does not exist (because it has been destroyed) is dicta. Neither case 
considered the possibility that other PRA remedies, including equitable remedies, might be 
available in an appropriate case. See Resident Action Council v. Seattle Housing Authority, 177 
Wn.2d 417, 446-47, 327 P.3d 600 (2013). 

Finally, the purpose of the model rules is to help agencies comply with the PRA. There is no 
reason for the model rules to tell an agency what might happen in litigation if the agency does 
not comply with the PRA, particularly where the case law is evolving and there are significant 
unanswered questions about the relationship between records retention laws and the PRA. The 
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AGO proposal to add two sentences and two citations to footnote 1 should be rejected. (WCOG 
concurs other minor proposed revisions to the footnote). 

WCOG proposes revising the existing rule as follows: 

WAC 44-14-03005 Retention of records.  The Public Records 
Act (chapter 42.56 RCW) and the records retention statutes (chapter 
40.14 RCW) are two different laws. The record retention statutes were 
enacted by the legislature and have been in effect for many decades. The 
PRA was enacted in 1972 by popular initiative. Compliance with records 
retention laws does not necessarily comply with the PRA, particularly 
RCW 42.56.100, which requires agencies to adopt and enforce rules to 
prevent the disorganization and destruction of public records, and which 
forbids the scheduled destruction of records that have been requested 
under the PRA. 

Both statutes require the appointment of an officer to comply with 
the statute. RCW 40.14.040 requires each agency to designate a "records 
officer." RCW 42.56.580(1) requires each agency to appoint a "public 
records officer." Although these offices are created by different statutes, 
an agency should appoint the same person to perform the functions of 
both offices. 

Except as required by RCW 42.56.100, faln  agency is not required 
to retain every record it ever created or used. The state and local records 
committees approve a general retention schedule for state and local 
agency records that applies to records that are common to most 
agencies.1 Individual agencies seek approval from the state or local 
records committee for retention schedules that are specific to their 
agency, or that, because of particular needs of the agency, must be kept 
longer than provided in the general records retention schedule. The 
retention schedules for state and local agencies are available at 
((yen w se Gstate wa goWarnhivoo/ivo asp  ))  www.sos.gbv/archives/ (select 
"Records Management"). 

Retention schedules vary based on the content of the record. For 
example, documents with no value such as internal meeting scheduling 
emails can be destroyed when no longer needed, but documents such as 
periodic accounting reports must be kept for a period of years. Because 
different kinds of records must be retained for different periods of time, an 
agency is prohibited from automatically deleting all emails after a short 
period of time (such as thirty days). While many of the emails ((  ke-ether  

Is)) could be destroyed when no longer needed, many others 
must be retained for several years. Indiscriminate automatic deletion of all 
emails  or other public records  after a short period  no matter what their 
content  may prevent an agency from complying with its retention duties 
and could complicate performance of its duties under the Public Records .  
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Act. An agency should have a retention policy in which employees save 
retainable documents and delete nonretainable ones. An agency is 
strongly encouraged to train employees on retention schedules. Public 
records officers must receive training on retention of electronic records. 
RCW 42.56.152(5). 

The lawful destruction of public records is governed by retention 
schedules. The unlawful destruction of public records can be a crime. 
RCW 40.16.010 and 40.16.020. 

An agency is prohibited from destroying a public record, even if it is 
about to be lawfully destroyed under a retention schedule, if a public 
records request has been made for that record. RCW ((42.17 .290,) 
42.56.100.  Additional retention requirements might apply if the records 
may be relevant to actual or anticipated litigation. The agency is required 
to retain the record until the record request has been resolved. RCW 
42.56.100.  An exception exists for certain portions of a state employee's 
personnel file. RCW ((42.~&)) 42.56.110. 

1. An agency can be found to violate the Public Records Act and be subject to the 
attorneys' fees and penalty provision if it prematurely destroys a requested record after a 
request is made. See Yacobellis v. City of Bellingham, 55 Wn. App. 706, 780 P.2d 272 
(1989). 

WAC 44-14-03006 Form of requests 

This is a lengthy proposed rule, without numbered subsections. For ease of reference, WCOG 
will separately address the introductory paragraph and then each bold-faced (unnumbered) sub-
section for which it has comments and proposed revisions. 

WCOG has no comment to the following sub-sections: 

o "Agency public internet web site records — No request required"; 

o "In-person requests"; 

o "Prioritization of records requested"; and 

o "Indemnification." 

1. Form of requests. The AGO proposal revises the first paragraph as follows: 

WAC 44-14-03006 Form of requests. There is no statutorily 
required format for a valid public records request.((4)) RCW 42.56.080(2). 
Agencies may recommend that requestors submit requests using an 
agency-provided form or web page. However, a person seeking records 
must make a "specific request" for "identifiable records" which provides 
"fair notice" and "sufficient clarity" that it is a records reguest.1 An agency 
may prescribe the means of requests in its rules. RCW 42.56.040; RCW 
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42.56.070(1); RCW 42.56.100; RCW 34.05.220 (1)(b) (state agencies). 
An agency can adopt reasonable procedures requiring requests to be 
submitted only to designated persons (such as the public records officer), 
or a specific agency address (such as a dedicated agency email address 
for receiving requests, or a mailing/street address of the office where the 
public records officer is located). 

1. RCW 42.56.080 (1) and (2); Hangartner v. City of Seattle, 151 Wn.2d 439, 447, 90 
P.3d 26 (2004) ("there is no official format for a valid PDA (PRAT request." Z((.)); Wood v. 
Lowe, 102 Wn. App. 872, 10 P.3d 494 (2000) (an agency's duty under the act is triggered 
when it receives a "specific request" for records and when the requestor states "the 
request with sufficient clarity to give the agency fair notice that it had received a request 
for public records"). 

12 (1988 t 1 1• OP  L W i (ion 2 (1 9984 ~ A 2. ((~. A##-y-(wee, ~~ ooh-ate, ~~,T-«~ti~~,. =-r~ra~-())Parmelee v. Clarke, 
148 Wn. App. 748, 201 P.3d 1022 (2008) (upholding agency's procedures requiring 
public records requests to be made to a designated person). 

WCOG Comments: 

a. No required form, even if agency provides one. The proposed rule begins by noting, 
correctly, that there is no statutorily required form for PRA requests. The second and third 
sentences, however, could be read to suggest that if the agency has a recommended form or web 
page, requestors are required to use it. WCOG suggests minor revisions to the language to make 
clear that an otherwise valid request cannot be denied just because it is not on the agency's 
recommended form or web page. 

b. Agencies cannot "prescribe" the form of request. A rule stating agencies "may prescribe 
the means of requests" is at best ambiguous, and does not fairly reflect the purpose or spirit of 
the PRA's rulemaking provisions — which exist to require agency rules that assist the public in 
making requests, and to reduce the likelihood of agency PRA violations. To the extent the rule 
suggests an agency can require a particular form of request, it is contrary to RCW 42.56.100 
("Nothing in this section shall relieve agencies ... from honoring requests received by mail for 
copies of identifiable public records."). To avoid confusion, WCOG recommends revising the 
rule to more accurately reflect the rulemaking provisions of RCW 42.56.040, .070 and .100, 
which requires agencies to "publish" (not "prescribe") rules for the public's "guidance." 

c. Agencies rules cannot mandate PRA request be made to a particular person. The fifth 
sentence of the proposal ("An agency can adopt reasonable procedures requiring requests to be 
submitted only to designated persons ... ") misstates the law and should be deleted. An agency is 
obligated to respond to any request for public records so long as it has "fair notice" of the 
request. "There is no single, comprehensive definition of `fair notice' for PRA purposes. 
Germeau v. Mason County, 166 Wn. App. 789, 805, 271 P.3d 932, 941 (2012). The proposed 
rule relies entirely on Parmelee v. Clarke (see footnote 2). But that decision was subsequently 
rejected in Germeau, which correctly characterizes the earlier case as holding only that the PRA 
did not permit inmate Allan Parmelee "to submit a valid PRA request to any agency office he 
chose," and that DOC did not have "fair notice" of the particular request at issue. Germeau, 166 
Wn. App. at 806 n.17. While agencies may identify preferred individuals and locations to which 
PRA requests should be submitted, failure to comply with these preferences does not relieve 
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them of their statutory obligation to respond to requests for specific, identifiable records when 
they have fair notice of the request. 

WCOG proposes the following new introductory paragraph to WAC 44-14-03006 (changes are 
shown in comparison to language in the current model rule): 

WAC 44-14-03006 Form of requests. There is no statutorily 
required format for a valid public records request.((4)) RCW 42.56.080(2). 
Agencies may recommend, but may not require, that requestors submit 
requests usinq an agency-provided form or web page. Agencies must 

respond to any "specific request" for "identifiable records" which provides 
"fair notice" and "sufficient clarity" that it is a records reguest1 An agency 
may publish rules, for the guidance of the public, describing the 
established places at which, the employees from whom, and the methods 
whereby, records may most readily be requested. RCW 42.56.040; RCW 
42.56.070(1); RCW 42.56.100; RCW 34.05.220 (1)(b) (state agencies). 

1. RCW 42.56.080 (1) and (2); Hangartner v. City of Seattle. 151 Wn.2d 439, 447, 90 
P.3d 26 (2004) ("there is no official format for a valid PDA rPRAI request.")((-.)); Wood v. 
Lowe, 102 Wn. App. 872, 10 P.3d 494 (2000) (an agency's duty under the act is triggered 
when it receives a "specific request" for records and when the requestor states "the 
request with sufficient clarity to -give the agency fair notice that it had received a request 
for public records"). 

2. Mail, email and fax requests. The AGO proposal revises this paragraph as follows: 

Mail, email and fax requests. A request can be sent ((in)) to the 
appropriate person or address by U.S. mail. RCW ((42.''-17-.2901) 
42.56.100. A request can also be made by email, fax (if an agency still 
uses fax), or orally((. A request  she old he made to the agennY's n4h4in 

'Fete t*s-Gffibe~eF. AR ageRGY m'r i nresnT ihee  means requests req recto in its rules 
RGV42:17~a0,!4 .56^J .040aed-4o.47.26nilv42.56.070(fl); aG~ni 
34 05. 220 (state agencies\))  (but should then be confirmed in writing; see 
further comment herein). 

a. Agencies rules cannot mandate PRA requests be made to a particular person. As noted 
above, agencies are required to respond to any request about which it has fair notice, regardless 
of whether the request is made to the public records officer or some other individual the agency 
designates as "appropriate." The reference to "appropriate person" should be deleted. 

b. The rules should recognize that electronic requests are the norm, and that fax is an 
outdated technology. The rules should reflect that requests made by email (or, alternatively, 
through an online portal) are typical. Conversely, the use of fax should be discouraged, and no 
agency should be allowed to require requests be made by fax. 

c. Proposed rule. WCOG proposes the following new WAC 44-14-03006 (Mail, email and fax 
requests): 
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Mail, email and fax requests.  A request can be sent by U.S. mail. 
RCW ((42. 0,!)) 42.56.100. ((A request Gan also be  marls by email 

GffiGer.  4n ageRGv mov nrocnr'be  means  of requests in its  nines  C?GW 

42.17.25W ra.0-40 42.1 260(-l)M2 565  070(l); RGW 34.05 .2 
(state ageRies)-)) Agencies also must accept requests orally; by email 
or, alternatively, via website portal (if available); or by fax (if an agency still 
uses fax). Oral requests should be confirmed in writing; see further 
comment herein. Fax requests may be offered as a convenience to 
requestors who still use fax machines, but agencies shall not require that 
requests be made by fax. 

3. Public records requests using the agency's form or web page. The AGO proposal moves 
and revises text from the first and third paragraphs of the existing rule, and adds new language, 
to create a new section. (The intervening second paragraph of the existing rule has been moved 
to the proposed new "Oral request" section noted below, and is not shown here.) The proposed 
new section reads as follows: 

Public records requests using the agency's form or web page. 
An agency should have a public records request form. An agency is 
encouraged to make its public records request form available at its office, 
and on its web site. (( 
feFm.)) Some agencies also have online public records request forms or 
portals on a page on their web sites, set up to specifically receive public 
records requests. Agencies may recommend that requestors submit 
requests using an agency-provided form or web page. RCW 42.56.080(2). 
In this comment, requestors are strongly encouraged to use the agency's 
public records request form or online form or portal to make records 
requests, and then provide it to the designated agency person or address. 
Following this step begins the important communication process under the 
act between the requestor and the agency.2 This step also helps both the 
requestor and the agency, because it better enables the agency to more 
Promptly identify the inquiry as a public records request, timely confirm its 
receipt with the requestor, promptly seek clarification from the requestor if 
needed, and otherwise begin processing the agency's response to the 
request under the act. 

An agency request form or online form or portal should ask the 
requestor whether he or she seeks to inspect the records, receive a copy 
of them, or to inspect the records first and then consider selecting records 
to copy. An agency request form or online portal should recite that 
inspection of records is free and provide ((the nor page  nharge  frr 

)) information about copying fees. 

An agency request form or online form or portal should require the 
requestor to provide contact information so the agency can communicate 
with the requestor to, for example, clarify the request, inform the requestor 
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that the records are available, or provide an explanation of an exemption. 
Contact information such as a name, phone number, and address or email 
should be provided. Requestors should provide an email address because 
it is an efficient means of communication and creates a written record of 
the communications between them and the agency. An agency should not 
require a requestor to provide a driver's license number, date of birth, or 
photo identification. This information is not necessary for the agency to 
contact the requestor and requiring it might intimidate some requestors. 

2. See Hobbs v. State, 183 Wn. App. 925, 335 P.3d 1004 (2014) (Court of Appeals 
encouraged requestors to communicate with agencies about issues related to their PRA 
requests) and WAC 44-14-04003(3) ("Communication is usually the key to a smooth 
public records process for both requestors and agencies."). 

a. Comment. While WCOG agrees that communication between agencies should be 
encouraged, the proposed rule should not suggest that the PRA requires any particular form or 
level of communication. Hobbs (cited in the footnote) is dicta on this point, and the PRA itself 
does not describe any "communication process under the act between the requestor and the 
agency." Additionally, portions of the rule are stylistically awkward. 

b. WCOG proposed rule. WCOG proposes the following new WAC 44-14-03006 (Public 
records requests using the agency's form or web page): 

Public records requests usinq the agency's form or web page. 
An agency should have a public records request form.  An agency is 
encouraged to make its public records request form available  at its office, 
and  on its web site. (( 
fer-m.))  Some agencies also have online public records request forms or 
portals on a page on their web sites, set up to specifically receive public 
records requests. Agencies may recommend that requestors submit 
requests using an agency-provided form or web page. RCW 
42.56.080(2). Requestors are strongly encouraged (but not required) to 
use the agency's public records request form or online form or portal to 
make records requests, and then to provide it to the designated agencv 
person or address. Agencies are encouraged to communicate with 
requestors, including by promptly seeking clarification from the requestor if 
needed. A request for clarification is particularly appropriate if the agency 
is uncertain as to whether the requestor is seeking records, or merely 
seeking information: unless and until the agency receives such 
clarification, the agency should treat the inquiry as a request for records. 

An agency request form  or online form or portal  should ask the 
requestor whether he or she seeks to inspect the records, receive a copy 
of them, or to inspect the records first and then consider selecting records 
to copy. An agency request form  or online portal  should recite that 
inspection of records is free and provide ((the per page nharge  fnr 
standard ))  information about copying fees. 
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An agency request form or online form or portal should require the 
requestor to provide contact information so the agency can communicate 
with the requestor to, for example, clarify the request, inform the requestor 
that the records are available, or provide an explanation of an exemption. 
Contact information such as a name, phone number, and address or email 
should be provided. Requestors should provide an email address 
because it is an efficient means of communication and creates a written 
record of the communications between them and the agency. An agency 
should not require a requestor to provide a driver's license number, date 
of birth, or photo identification. This information is not necessary for the 
agency to contact the requestor and requiring it might intimidate some 
requestors. 

4. Bot requests. The AGO proposal adds a new paragraph as follows: 

Bot requests. An agency may deny a "bot" request, which is one 
of multiple requests from a requestor to the agency within a twenty-four-
hour period, if the agency establishes that responding to the multiple 
requests would cause excessive interference with other essential agency 
functions. RCW 42.56.080(3).. A "bot" request means a records request 
that an agency reasonably believes was automatically generated by a 
computer program or script. 

a. The rule should conform to the statute. The proposed rule reflects the language of RCW 
42.56.080(3), with one small but potentially confusing exception. The statute states that in some 
cases an agency "may deny a `bot' request  that  is one of multiple requests from a requestor to 
the agency within a twenty-four-hour period." The rule changes the "that" to a "which," in a 
way that could be read to remove a limitation in the statute on the type of bot requests to which 
the exemption applies, and to suggest the language that follows is the definition of "bot." (In 
fact, "bot" is defined in the last sentence of both the rule and statutory section.") WCOG 
suggests conforming the rule to the statute to avoid any confusion. 

b. WCOG proposed rule. WCOG proposes the following new WAC 44-14-03006 (Bot 
requests): 

Bot requests. An agency may deny a "bot" request that is one of 
multiple requests from a requestor to the agency within a twenty-four-hour 
period, if the agency establishes that responding to the multiple requests 
would cause excessive interference with other essential agency functions. 
RCW 42.56.080(3). A "bot" request means a records request that an 
agency reasonably believes was automatically generated by a computer 
program or script. 

5. Oral requests. The AGO proposal includes a new section on oral PRA requests, based in 
part on the second paragraph of the existing rule, and adding new language (second paragraph of 
the proposal) that is not found in the existing rule. The proposal reads as follows: 
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Oral requests.  A number of agencies routinely accept oral public 
records requests (for example, asking to look at a building permit). Some 
agencies find oral requests to be the best way to provide certain kinds of 
records. However, for some requests such as larger or complex ones, 
oral requests may be allowed but are problematic. An oral request does 
not memorialize the exact records sought and therefore prevents a 
requestor or agency from later proving what was included in the request. 
Furthermore, as described in this comment and in WAC 44-14-04002(1), a 
requestor must provide the agency with ((rem sable)) fair notice that the 
request is for the disclosure of public records; oral requests, especially to 
agency staff other than the public records officer or designee, may not 
provide the agency with the required ((reasenable)) notice or satisfy the 
agency's Public Records Act procedures. Therefore, requestors are 
strongly encouraged to make written requests, directed to the designated 
agency person or address. 

If an agency receives an oral request, the agency staff person 
((FeGei „„n ;+" authorized to receive the request such as the public records 
officer, should immediately reduce it to writing and then verify in writing 
with the requestor that it correctly memorialized ((s)) the request. If the 
staff person is not the proper recipient, he or she should inform the person 
of how to contact the public records officer to receive information on 
submitting records requests. The public records officer serves "as a point 
of contact for members of the public in reauestina disclosure of aublic 

disclosure requirements." RCW 42.56.580. 

a. Agencies are obligated to respond to oral requests, even if they are not made to the 
public records officer. The second paragraph of the proposed rule misstates the law by 
suggesting that an oral requests can be sent back to the requestor without further agency action if 
it is not made to an "authorized" staff person. Agencies are obligated to respond to M  request 
for records so long as the agency has fair notice. Germeau v. Mason County, 166 Wn. App. 789, 
805, 271 P.3d 932, 941 (2012). The burden in this scenario is on the agency, not the requestor: 
to avoid subjecting the agency to a potential PRA violation, the employee in this situation should 
forward the request to the public records officer. 

b. WCOG proposed rule. WCOG proposes the following new WAC 44-14-03006 (Oral 
requests): 

Oral requests.  A number of agencies routinely accept oral public 
records requests (for example, asking to look at a building permit). Some 
agencies find oral requests to be the best way to provide certain kinds of 
records. However, for some requests such as larger or complex ones, 
oral requests may be allowed but are problematic. An oral request does 
not memorialize the exact records sought and therefore prevents a 
requestor or agency from later proving what was included in the request. 
Furthermore, as described in this comment and in WAC 44-14-04002(1), a 
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requestor must provide the agency with ((rea-senable))  fair notice that the 
request is for the disclosure of public records; oral requests, especially to 
agency staff other than the public records officer or designee, may not 
provide the agency with the required ((rea6enable))  notice or satisfy the 
agency's Public Records Act procedures.  Therefore, requestors are 
strongly encouraged to make written requests, directed to the designated 
agency person or address. 

If an agency receives an oral request, the agency staff person 
receiving it should immediately reduce it to writing and then verify in 
writing with the requestor that it correctly memorializes the request. If the 
staff person is not the agency's public records officer, he or she should 
inform the public records officer that the request has been submitted. The 
public records officer serves "as a point of contact for members of the 
public in requesting disclosure of public records and oversees the 
agency's compliance with the public records disclosure requirements." 
RCW 42.56.580. 

6. Purpose of requests. The AGO proposal revises the existing paragraphs as follows: 

Purpose of request.  An agency cannot require the requestor to 
disclose the purpose of the request ((with-twe)), apart from exceptions 
permitted by law.  RCW ((42-,.,7.279~) 42.56.080.  ((€4 t;)) For example,  if 
the request is for a list of individuals, an agency may ask the requestor if 
he or she intends to use the records for a commercial purpose and require 
the requestor to provide information about the purpose of the use of the 
list. 5 An agency should specify on its request form that the agency is not 
authorized to provide public records consisting of a list of individuals for a 
commercial use. RCW ((42.T7.260(gT))  42.56.070(9). 

((Sesead)) And, an agency may seek information sufficient to allow 
it to determine if another statute prohibits disclosure. For example, some 
statutes allow an agency to disclose a record only to ((a Glairnant  
benefits nr has nr her representative))  identified persons. In such cases, 
an agency is authorized to ask the requestor if he or she fits ((this 
c-r+teriGR)) the statutory criteria for disclosure of the record. 

5. Op A++4, /ion 12 (4 988),  at 44; Op A++4, (ion 2 (4OOR) a+4, SE/UHealthcare 775W 
v. State et al., 193 Wn. App. 377, 377 P.3d 214 (2016). 

a. The rule should conform to the statute. RCW 42.56.080(2) specifies the limited 
circumstances in which a requestor may be required to identify the purpose for the request; the 
rule should identify these purposes. (Additionally, the statutory cite at the end of the first 
paragraph is incorrect.) 

b. An agency cannot inquire into the purpose of a request for a list of names, unless there 
is a specific indication that the list might be used for commercial purposes. The proposed 
rule cites SEIUHealthcare 775W v. State et al., 193 Wn. App. 377, 377 P.3d 214 (2016) for the 
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proposition that agencies can "require the requestor to provide information about the purpose of 
the use" whenever the request is for a list of names. SERI, however, is not so broad, and the 
mere fact a request seeks a list of names does not give the agency carte blanche to require 
evidence of the requestor's purpose. In most cases, the commercial-purpose exception (RCW 
42.56.070(8)) requires only that the agency ask the requestor to certify that a requested list of 
names will not be used for a commercial purpose. The duty to investigate further arises only if 
the agency "has some indication that the list might be used for commercial purposes," based on 
"the identity of the requester, the nature of the records requested, and any other information 
available to the agency." Id., 193 Wn. App. at 405 (emphasis added). 

c. WCOG proposed rule. WCOG proposes the following new WAC 44-14-03006 (Purpose or 
requests): 

Purpose of request.  An agency cannot require the requestor to 
disclose the purpose of the request, (( )) except to 
establish whether inspection and copying would violate RCW 42.56.070(8) 
or 42.56.240(14), or other statute which exempts or prohibits disclosure of 
specific information or records to certain persons.  RCW ((42.~0 ) 
42.56.080. ((€ir_st)) For example,  if the request is for a list of individuals, 
an agency may ask the requestor if he or she intends to use the records 
for a commercial purpose; and, if (and only if) circumstances suggest the 
list might be used for a commercial purpose, the agency may require the 
requestor to state the purpose of the use of the list.5  An agency should 
specify on its request form that the agency is not authorized to provide 
public records consisting of a list of individuals for a commercial use. 
RCW 42.17.26 0142.56.070(((4~~.  

((mod)) And,  an agency may seek information sufficient to allow 
it to determine if another statute prohibits disclosure. For example, some 
statutes allow an agency to disclose a record only to ((a G lai rnant f„r 
benefits er his  er hor FepreseRtatiye)) identified persons.  In such cases, an 
agency is authorized to ask the requestor if he or she fits the ((er+ter+en)) 
statutory criteria for disclosure of the record. 

5. Op. Att'y Gen. 12 (1988), at 11; Op. Att'y Gen. 2 (1998), at 4; SEIU Healthcare 775W 
v. State et al., 193 Wn, App. 377, 377 P.3d 214 (2016). 

PROCESSING OF PUBLIC RECORDS REQUESTS—GENERAL 
WAC 44-14-040 et seq. 

[See separate comment letter for WCOG's comments on WAC 44-14-040 through 44-14-04005] 

WAC 44-14-04006 Closing request and documenting compliance. 

The AGO proposal makes various minor revisions to WAC 44-14-04006. WCOG concurs in 
those revisions, except that the WCOG believes the language encouraging agencies to make 
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electronic copies should be strengthened. With few exceptions agencies should make and retain 
an electronic copy of everything provided to the requester. 

PDF scanning and redaction software is now cheap and ubiquitous. The use of such software 
saves time and money for both the agency and requester. Such software should be used by every 
agency regardless of size. There is no reason for an agency to not retain a copy of both the 
original PDF and the redacted records provided to the requestor. 

WCOG proposes revising the section as follows: 

WAC 44-14-04006 Closing request and documenting 
compliance. (1) Fulfilling request and closing letter. A records 
request has been fulfilled and can be closed when a requestor has 
inspected all the requested records, all copies have been provided, a web 
link has been provided (with assistance from the agency in finding it, if 
necessary), an entirely unclear request has not been clarified, a request or 
installment has not been claimed or reviewed, or the requestor cancels the 
request. An agency should provide a closing letter stating the scope of 
the request and memorializing the outcome of the request. A closing letter 
may not be necessary for smaller requests, or where the last 
communication with the requestor established that the request would be 
closed on a date certain.  The outcome described in the closing letter 
might be that the requestor inspected records, copies were provided (with 
the number range of the stamped or labeled records, if applicable), the 
agency sent the requestor the web link, the requestor failed to clarify the 
request, the requestor failed to claim or review the records within thirty 
days, or the requestor canceled the request. The closing letter should 
also ask the requestor to promptly contact the agency if he or she believes 
additional responsive records have not been provided. 

(2) Returning assembled records. An agency is not required to 
keep assembled records set aside indefinitely. This would "unreasonably 
disrupt" the operations of the agency. RCW ((4z.-~ 42.56.080.  In 
those cases where the agency has not made an electronic copy of the 
records provided to the requestor, after a request has been closed;  an 
agency should return the assembled records to their original locations. 
Once returned, the records are no longer subject to the prohibition on 
destroying records scheduled for destruction under the agency's retention 
schedule. RCW ((42- 17.290 )) 42.56.100.  

(3) Retain copy of records provided. Except in unusual 
circumstances an agency should create and retain an electronic copy of 
the records provided to the requestor. Even where a requester asks for 
paper copies, the agency should make a PDF copy of the requested 
records and then print the paper copies from the PDF file. Agencies 
should use electronic PDF redaction software rather than redacting paper 
records by hand. Where a PDF file has been electronically redacted the 
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agency should also retain a copy of the unredacted PDF file. 
Gases, it may be wise  fer the ageR Y  to  Loom a separate  GOP' 

)) A growing number of requests 
are for a copy of the records provided to another requestor, which can 
easily be fulfilled if the agency retains a copy of the records provided to 
the first requestor. The copy of the records provided should be retained 
for ((a)) the period of time consistent with the agency's retention schedules 
for records related to disclosure of documents. 

WAC 44-14-04007 Later discovered records. 

No comments. 

PROCESSING OF PUBLIC RECORDS REQUESTS—ELECTRONIC 
RECORDS 

WAC 44-14-050 et seq. 

WCOG has the following comments and proposed changes to WAC 44-14-050. 

a. Scanning is just copying. The AGO proposal correctly notes that "Scanning paper copies to 
make electronic copies is a method of copying paper records and does not create .a new public 
record." AGO Proposal at 26 (WAC 44-14-04003(6)). This statutory clarification of a common 
misunderstanding of technology is long overdue. RCW 45.56.120(1); Laws of 2017, ch. 304, § 
3. A modem copier is not a magic box that makes paper copies. What unsophisticated courts 
and agencies sometimes refer to as "copying" paper records is actually a process that first creates 
an electronic image of a paper document and then prints a copy of the image onto paper (if paper 
copies are desired). Almost all digital copiers manufactured since 2002 create images of the 
document being copied and store those images on a hard drive .2  A "copier" is just an out-of--date 
document scanner that always makes a paper copy from the document image. Agencies cannot 
refuse to use scanning technology based on the erroneous notion that there is a legal or factual 
distinction between "scanning" and "copying" a paper record. 

The PRA requires all agencies to adopt procedures that provide for the fullest assistance to 
requestors and the most timely possible action on requests for public records. In 2017, fullest 
assistance and most timely possible action mean, at an absolute minimum, scanning paper 
documents to create electronic copies. An agency that does not have the ability to scan paper 
records to PDF files cannot comply with its duty under RCW 42.56. 100 to provide the " fullest 
assistance to inquirers and the most timely possible action on requests for information." 

All paper records should be scanned to PDF first. Scanning creates an electronic copy of the 
requested records that can be redacted, stored or shared with the requestor. If a requestor wants 
paper copies the agency can retain the electronic original and print a set of copies for the 

2  See https://www.copierguide.com/help-advice/copy-vs-scan/  (last visited 9/1/17); 
hops://www.cbsnews.com/news/digital-photocopiers-loaded-with-secrets/  (last visited 9/1/17). 
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requestor. No agency should print paper copies of public records unless specifically requested 
by the requestor. 

b. "reasonably translatable records." The concept of reasonably translatable records is used 
where existing electronic records are converted from one electronic format to another. That 
concept should not be applied to the copying of paper records, which involves the creation of a 
new electronic image of an existing paper document. Nor should the concept be used where a 
requestor asks for paper copies of electronic records (which are created by printing). The 
existing model rules and parts of the AGO proposal are confusing in several places and should be 
changed: 

o The AGO proposal adds language to WAC 44-14-05001 that equates scanning (copying) 
paper documents with translating electronic records into another format. AGO Proposal 
at 37. 

o The AGO proposal adds language to WAC 44-14-05001 that erroneously states that 
agencies have no obligation to obtain the equipment and software necessary to copy 
public records. AGO Proposal at 38. 

o Existing WAC 44-14-05002(2) discusses copying paper records under the heading of 
"reasonably translatable electronic records," conflating the two concepts that should be 
separated. 

o Existing WAC 44-14-05002(2)(c)(i) .erroneously addresses "paper-only" records as an 
example of "reasonably translatable" electronic records. 

WCOG proposes revising the rules such that copying paper records is only addressed in WAC 
44-14-050. All references to "scanning" should be deleted from WAC 44-14-05001 and -.05002. 

Agencies may point out that various appellate opinions make erroneous factual statements about 
the alleged difference between copying and scanning. But appellate opinions are only precedent 
on legal issues, not factual matters. An incorrect factual statement in an appellate opinion about 
how a digital copier works is not legal precedent any more than an incorrect mathematical 
statement that two plus two equals five would be precedent. An incorrect factual statement about 
technology in a judicial opinion only matters to the parties to that particular case, who may have 
problems with collateral estoppel. 

WCOG notes that there are still several sections of the PRA that purport to distinguish between 
"photocopying" and electronic copies of public records. See RCW 42.56.070(7) ("Each agency 
may establish, maintain, and make available for public inspection and copying a statement of the 
actual costs that it charges for providing photocopies or electronically produced copies, of public . 
records..."); RCW 42.56.120(2)(b) (agency shall not charge in excess of "Fifteen cents per page 
for photocopies of public records, printed copies of electronic public records when requested by 
the person requesting records, or for the use of agency equipment to photocopy public records"); 
RCW 42.56.130 ("photocopies or electronically produced copies of public records"). None of 
these provisions recognize any legal distinction between "photocopying" and scanning paper 
records to create electronic copies. Unless and until these obsolete provisions are updated, 
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references to "photocopying" should be understood to refer to machines that scan paper records 
and then print a paper copy. 

c. Databases are public records that can be copied and redacted. There are unfortunately 
common misperceptions about how databases are treated the PRA. Many agencies do not 
understand that an entire database is a "writing" and a "record" that can be redacted and copied. 
In fact, because databases consist entirely of computer data organized into fields, records and 
tables, they are the easiest type of public record to redact. Agencies should not rely in outdated 
and/or misguided decisions that suggest otherwise, such,as Mitchell v. Department of 
Corrections, 164 Wn. App. 597, 260 P.3d 249 (2011). There, the requester asked for records in a 
computer database. The Court of Appeals upheld the Department's refusal to produce the 
records in electronic format: 

The requested records are stored in a computer database and ostensibly include 
information that must be redacted. Requiring DOC to disclose these records 
electronically would force the agency to print the records, redact them, and then 
scan them back into electronic format. 

Mitchell, 164 Wn. App. at 607. The suggestion that one would redact a database by printing it 
onto paper reflects a lack of understanding about how databases work, and the fact that databases 
are easily redacted using software tools. The rules should indicate that databases should always 
be redacted electronically. 

Furthermore, databases—even very large databases—are just computer files that can be copied 
onto a sufficiently large storage device and redacted. More that 10 years ago Snohomish County 
erroneously argued that its land use database "AMANDA" could not be copied or redacted. The 
requestor proved that it was not only possible, but actually very easy. 

The model rules need to clearly state that a database is a public record that can be copied and 
redacted, and that requestor's are not required to seek customized access to these records. The 
AGO proposal does not make these points sufficiently clear. 

d. WCOG's proposed revised rule. WCOG proposes amending WAC 44-14-050(3) as 
follows: 

WAC 44-14-050 Processing of public records requests—
Electronic records. 

(1) Scanning paper records. (Name of agency) shall copy 
existing paper records by scanning such records to create electronic 
copies as PDF files, whether or not the requestor wants electronic copies 
or paper copies. 

((4)) (2) Requesting electronic records. The process for 
requesting electronic public records is the same as for requesting paper 
public records. 

W. 
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((2-)) (3) Providing electronic records. When a requestor 
requests records in an electronic format, the public records officer will 
provide the nonexempt records or portions of such records that are 
reasonably locatable in an electronic format that is used by the name of 
agency,) and is generally commercially available, or in a format that is 
reasonably translatable from the format in which the agency keeps the 
record. Costs for providing electronic records are governed by ((~ÂAG 44 
14-8:7003)) RCW 42.56.120 and 42.56.130. The fee schedule is available 
at (agency address and web site address). 

((3)) (4) Databases and customized electronic access ((to 
databases)) services. A database is an organized collection of computer 
data existing in one or more computer files. Databases make it easy for 
agencies to collect, organize and manipulate large amounts of data. 
Because the information in databases is contained in organized fields, 
records and tables it is easier to access, search and manipulate than other 
forms of information. A database is a "writing" and therefore a "public 
record" that can be copied and redacted electronically. If a requestor asks 
for a copy of a database, and provides (or pays for) a sufficient storage 
device or online account to receive a copy, the agency must provide a 
redacted electronic copy. 

While not required, and with the consent of the requestor, the 
(name of agency) may decide to provide customized ((aGGeSS under RG 

translatable into the format ne-q ested))  electronic access services and 
assess charges under RCW 42.56.120(2)(f). A customized service charge 
applies only if the (name of agency) estimates that the request would 
require the use of information technology expertise to prepare data 
compilations, or provide customized electronic access services when such 
compilations and customized access services are not used by the agency 
for other purposes. The (name of agency) may charge a fee consistent 
with RCW ((43.105.280)) 42.56.120 (2)(f) for such customized access. 
The fee schedule is available at (agency address and web site address). 

WAC 44-14-05001 Access to electronic records. 

WCOG has no objections to the AGO's proposed revisions to the first paragraph of WAC 44-14-
05001. 

a. Copying paper records is not translation of electronic records. As explained in WCOG's 
comments on WAC 44-14-050 (above), the concept of reasonably translatable records should not 
be applied to copying paper records. WCOG has deleted the sentence, added by the AGO 
proposal to the second paragraph of WAC 44-14-05001, which states that scanning paper records 
does not create a new public record. 
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b. Most agencies should make records available over the internet. The AGO proposal at 38 
includes a new fourth paragraph relating to delivering electronic records to the requestor. The 
AGO proposal notes that delivery can be accomplished in several ways. However, in WCOG's 
experience many agencies that could easily provide records over the internet simply refuse to do 
so, insisting on providing batches of records on CDRs or DVDs sent in the mail. There is no 
valid reason for these practices, particularly where public records officers are required to receive 
training on electronic records. Agencies that don't have their own web portal—or even their 
own website---can and should use any of several commercial internet delivery services that are 
available in 2017. The rule needs to changed to state that most agencies should use internet 
delivery unless the requested records are small enough to send by email. 

c. Agencies must obtain suitable equipment and software. The AGO Proposal at 38 would 
add a paragraph to the end of WAC 44-14-05001 that erroneously states that agencies are not 
required to buy new software, hardware or licenses in order to provide access to electronic public 
records. When the PRA was enacted in 1972 photocopiers were significantly more expensive 
than scanning technology is today. But in 1972 agencies could not avoid their duty to provide 
fullest assistance to requestors by refusing to obtain a photocopier. The PRA requires all 
agencies to adopt procedures that provide for fullest assistance to requestors and the most timely 
possible action on requests for public records. In 2017, fullest assistance and most timely 
possible action mean, at an absolute minimum, scanning paper documents to create 
electronic copies. There is no small agency exception to the requirement that agencies appoint 
and train a PRA officer, which includes producing electronic documents. Nor is there any small 
agency exception to the requirement that agencies adopt and enforce reasonable rules. 
Consequently there is no legal basis for the AGO to propose a small agency exception to an 
agency's obligation to obtain suitable equipment and software. Furthermore, the purpose of the 
model rules is to provide effective guidance for agencies statewide. The model rules should not 
be watered down just because some weed control district might still own a mimeograph machine. 
The new sixth paragraph proposed by the AGO should be rejected. 

d. WCOG's proposed revised rule. WCOG proposes amending the rule as follows: 

WAC 44-14-05001 Access to electronic records. The Public 
Records Act does not distinguish between access to paper and electronic 
records. There is no legal or factual difference between "copying" and 
"scanning" paper records. Modern copiers and multifunction document 
machines create copies of paper documents by first scanning the 
document to create a digital image and then print the image onto paper, if 
that output is selected by the user. The PRA requires agencies to provide 
copies of public records, regardless of the form of the writing in which the 
record is contained. Scanning paper records is just a modern method of 
copying paper records. Scanning a paper record.does not create a new 
public record but merely a copy of an existing public record. RCW 
42.56.120(1). 

((Instead +)) The act explicitly includes electronic records within its 
coverage. The definition of "public record" includes a "writing," which in 
turn includes "existing data compilations from which information may be 
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obtained or translated." RCW ((4''~7.0 (48) (i ;serrated-b rerereoe 
iRtG the aGt by RQVV 4 56 010))) 42.56.010(4). Many agency records are 
now in an electronic format. Many of these electronic formats such as 
Windows® products are generally available and are designed to operate 
with other computers to quickly and efficiently locate and transfer 
information. Providing electronic records can be cheaper and easier for 
an agency than paper records. Furthermore, RCW ((43.10)) 
43.105.351 provides: "It is the intent of the legislature to encourage state 
and local governments to develop, store, and manage their public records 
and information in electronic formats to meet their missions and 
objectives. Further, it is the intent of the legislature for state and local 
governments to set priorities for making public records widely available 
electronically to the public." 

In general, an agency shall provide electronic records in an 
electronic format if requested in that format, if it is reasonable and feasible 
to do so.1 An agency may translate a record into an alternative electronic 
format at the request of the requestor if it is reasonable and feasible to do 
so. Such translation into an alternative format does not create a new 
public record for the purposes of copying fees. RCW 42.56.120(1). An 
agency can provide links to specific records on the agency's public 
internet web site. RCW 42.56.520. An agency shall not impose copy 
charges for access to or downloading records that the agency routinely 
posts on its internet web site prior to the receipt of a request unless the 
requestor has specifically requested that the agency provide copies of 
such records by other means. RCW 42.56.120 (2)(e). 

Reasonableness and technical feasibility ((+s)) are the touchstone 
for providing electronic records. An agency should provide reasonably 
locatable electronic public records in either their original generally 
commercially available format (such as an Acrobat PDF® file) or, if the 
records are not in a generally commercially available format, the agency 
should provide them in a reasonably translatable electronic format if 
possible. In the rare cases when the requested electronic records are not 
reasonably locatable, or are not in a generally commercially available 
format or are not reasonably translatable into one, the agency might 
consider customized access.((See `AAG 44 145004. An a9eRGY may 
FeGever its  aGt al nests for pmyidiRg el8GtFGRin ronnrrdc.

r 
 Whinh in many 

Gases  is de mrinrimrio . See  v-vr C 4,4 14 05 0(3) .))  

Deliverinq electronic records can be accomplished in several ways 
or a combination of ways. For example, an agency may post records on 
the agency's internet web site and provide the requestor links to specific 
documents; make a computer terminal available at the agency so a 
requestor can inspect electronic records and designate specific ones for 
copying; send records by email; copy records onto a CD, DVD or thumb 
drive and mail it to the requestor or makinq it available for pickup; upload 
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records to a cloud-based server, including to a file transfer protocol (FTP) 
site and send the requestor a link to the site; provide records through an 
agency portal; or, through other means. Most agencies should have the 
ability to provide electronic records by internet transmission, either through 
the agency's own web portal or by using a commercial file delivery service 
such as Drop Box. Email delivery is the preferred method of delivery for 
smaller data files. There may be size limits with the agency's email 
system or the requestor's email account with respect to the volume size' 
or types of emails and attachments that can be sent or received. 

What is reasonable and technically feasible for copying and 
delivery of electronic records in one situation or for one agency may not 
be in another. Not all agencies, especially smaller units of local 
government, have the electronic resources of larger agencies and some of 
the generalizations in these model rules may not apply every time. If an 
agency initially believes it cannot provide electronic records in an 
electronic format, it should confer with the requestor and the two parties 
should attempt to cooperatively resolve any technical difficulties. See 
WAC 44-14-05003. It is usually a purely technical question whether an 
agency can provide electronic records in a particular format in a specific 
case... 

WAC 44-14-05002 "Reasonably locatable" and "reasonably 
translatable" electronic records. 

a. Agencies are required to keep records organized. It is a common misperception that an 
agency's obligations under the PRA begin when someone requests records. In fact, the PRA 
requires agencies to keep public records organized by adopting and enforcing rules. RCW 
42.56.100. Nonetheless, many agencies have failed to adopt proper policies and have allowed 
large amounts of disorganized public records to accumulate, particularly in email accounts. 

The existing rule reinforces the expectation of agencies and requestors that agency records may 
be disorganized, requiring keyword searches to locate responsive records. WCOG proposes 
additional language to clarify that (i) agencies are supposed to keep their records organized and 
(ii) the fact that records may have become disorganized does not make the records unlocatable. 

b. Copying paper records is not translation of electronic records. As explained in WCOG's 
comments on WAC 44-14-050 (above), the concept of reasonably translatable records should not 
be applied to copying paper records. Existing WAC 44-14-05002, like WAC 44-14-05001, 
contains language about scanning paper documents that does not belong in this rule. WCOG 
proposes deleting that language from the rule. 

c. PDF is a standard file format. Existing WAC 44-14-05002 and the AGO Proposal at 39 
contain two references to "Adobe Acrobat PDF®." WCOG proposes revising these rules to 
reflect the fact that PDF is an open file standard that does not require Adobe software. 

52 



Nancy Krier, AGO 

d. WCOG's proposed revised rule. WCOG proposes amending WAC 44-14-050002 as 
follows: 

WAC 44-14-05002 "Reasonably locatable" and "reasonably 
translatable" electronic records. (1) "Reasonably locatable" 
electronic records. The act obligates an agency to provide nonexempt 
"identifiable ... records." RCW 42.56.080. An "identifiable record" is 
essentially one that agency staff can "reasonably locate." WAC 44-14-
04002(2). Therefore, a general summary of the "identifiable record" 
standard as it relates to electronically locating public records is that the act 
requires an agency to provide a nonexempt "reasonably locatable" record. 
This does not mean that an agency can decide if a request is "reasonable" 
and only fulfill those requests. Rather, "reasonably locatable" is a 
concept, grounded in the act, for analyzing electronic records issues. 

Agencies are required to adopt and enforce reasonable rules to 
protect public records from disorganization or destruction. RCW 
42.56.100. An agency's failure to comply with this requirement does not 
relieve the agency from its obligation to produce reasonably locatable 
records or make any public record not reasonably locatable. 

In general, a "reasonably locatable" electronic record is one which 
can be located by the subject matter of the record or with typical search 
features and organizing methods contained in the agency's current 
software. For example, a retained email containing the term "XYZ" is 
usually reasonably locatable by using the email program search feature. 
However, ((an)) some email search ((feature a6)) features have 
limitations, such as not searching attachments, but ((is)) are a good 
starting point for the search. Information might be "reasonably locatable" 
by methods other than a search feature. For example, a request for a 
copy of all retained emails sent by a specific agency employee for a 
particular date is "reasonably locatable" because it can be found utilizing a 
common organizing feature of the agency's email program, such as a 
chronological "sent" folder. Another indicator of what is "reasonably 
locatable" is whether the agency keeps the information in a particular way 
for its business purposes. For example, an agency might keep a 
database of permit holders including the name of the business. The 
agency does not separate the businesses by whether they are publicly 
traded corporations or not because it has no reason to do so. A request 
for the names of the businesses which are publicly traded is not 
"reasonably locatable" because the agency has no business purpose for 
keeping the information that way. In such a case, the agency should 
provide the names of the businesses (assuming they are not exempt from 
disclosure) and the requestor can analyze the database to determine 
which businesses are publicly traded corporations. 
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(2) "Reasonably translatable" electronic records. The act 
requires an agency to provide a "copy" of nonexempt records (subject to 
certain copying charges). RCW 42.56.070(1) and 42.56.080. To provide 
a photocopy of a paper record, an agency must take some reasonable 
steps to mechanically translate the agency's original document into a 
useable copy for the requestor such as copying it in a copying machine, or 
scanning it to create a PDF file ((' )). Similarly, 
an agency must take some reasonable steps to prepare an electronic 
copy of an electronic record or a paper record. Providing an electronic 
copy is analogous to providing a paper record: An agency must take 
((reasenab;e)) steps to translate the agency's original into a useable copy 
for the requestor, if it is reasonable and feasible for it to do so. 

The "reasonably translatable" concept typically operates in two 
((throe kiRdr nf))  situations: 

----(b) ) (a) An agency has an electronic record in a generally 
commercially available format (such as a Windows® product); or 

((ko)) (b) An agency has an electronic record in an electronic 
format but the requestor seeks a copy in a different electronic format. 

The following examples assume no redactions are necessary. 

.~ XMITM 

prw 

(({ 4)) (i) Agency has electronic records in a generally 
commercially available format. When an agency has an electronic 
record... 

WCOG has no comments on the AGO's proposed revisions to WAC 44-14-05002(2)(ii) or (iii), 
except that those subsections should be renumbered when subsection (2)(i) is deleted. WCOG 
has no comments on the AGO's proposed revisions to WAC 44-14-05002(3). 

WAC 44-14-05003 Parties should confer on technical issues. 

WCOG has no comments on the AGO proposed revisions to WAC 44-14-05003. 
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WAC 44-14-05004 Customized access. 

WCOG has no comments on the AGO proposed revisions to WAC 44-14-05004. 

WAC 44-14-05005 Relationship of Public Records Act to court 
rules on discovery of "electronically stored information." 

WCOG has no comments on the AGO proposed revisions to WAC 44-14-05005. 

EXEMPTIONS 
WAC 44-14-060 et seq. 

WCOG proposes revising the existing rule as follows: 

WAC 44-14-060 Exemptions. 

(1) The Public Records Act provides that a number of types of 
documents are exempt from public inspection and copying. In addition, 
documents are exempt from disclosure if any "other statute" exempts or 
prohibits disclosure. Requestors should be aware of the following 
exemptions, outside the Public Records Act, that restrict the availability of 
some documents held by (name of agency) for inspection and copying: 

(List other laws) 

(2) The (agency) is prohibited by statute from disclosing lists of 
individuals for commercial purposes. 

(3) The (name of agency) will adopt and enforce specific rules for 
organizing its public records to prevent commonly-asserted exemptions 
from causing excessive delay or disruption in responding to a PRA 
request. 

WAC 44-14-06001 

WCOG concurs in the AGO's proposed amendments to WAC 44-14-06001. 

WAC 44-14-06002 

a. No "summary" of exemptions is needed. The AGO proposal would repeal much of WAC 
44-14-06002 (summary of exemptions). The AGO proposal notes that the comments can 
become quickly outdated as the legislature amends or enacts exemptions. WCOG concurs, and 
also notes that the purpose of the model rules is not to interpret PRA exemptions or case law, but 
to help agencies comply with the PRA, specifically including RCW 42.56.100. Deletion of the 
incomplete and outdated summary of exemptions allows the model rules to focus on their actual 
purpose. 
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WCOG concurs in the AGO's proposed additional paragraph at the end of section 06002, which 
is included in WCOG's proposed rule. WCOG proposes to rename and revise WAC 44-14-
06002 as follows: 

WAC 44-14-06002 (( )) Exemptions. ((k4-
G1:)) The act and other statutes contain hundreds of exemptions 
from disclosure and dozens of court cases interpret them. A full treatment 
of all exemptions is beyond the scope of the model rules. For a 
discussion of several commonly used exemptions, see these documents 
on the attorney general's office web site: Open Government Resource 
Manual at http://www.atg.wa.gov/open-government-resource-manual  (the 
manual contains a discussion and summaries of many exemptions, links 
to statutes, and links to many court decisions and several attorney general 
opinions); the code reviser's annual list of exemptions in the state code, 
available at http://www.atg.wa.gov/sunshine-committee;  and a guidance 
document on the attorney-client privilege and work-product doctrine, 
available at http://www.atg.wa.gov/model-rules-public-disclosure.  

b. Agencies must have rules to deal with common exemptions. RCW 42.56.100 requires 
agencies to "adopt and enforce reasonable rules and regulations... [to] provide for the fullest 
assistance to inquirers and the most timely action" on PRA requests. In order to comply with 
this statute agencies must adopt and enforce specific rules for organizing public records to 
prevent common exemptions from causing excessive delay or disruption in responding to a PRA 
request. WCOG is not aware of any agency that has actually adopted such rules. Consequently, 
responses to many PRA requests take much longer than they should. 

For example, WCOG is not aware of any agency that requires its attorneys to identify privileged 
communications as such, or to keep privileged information (or work product) separate from 
nonexempt records. As a result, agency responses to requests for records are substantially 
delayed by the agency's need to review and redact potentially privileged records, and excessive 
redaction is commonplace. Many agencies and their attorneys make little or no effort to organize 
their litigation files unless and until a PRA request is made. These agencies are violating RCW 
42.56.100 by failing to adopt and enforce rules that would produce the most timely possible 
action on requests for records. 

WCOG suggests adopting model rules to address the organization of records in light of various 
commonly-asserted exemptions. The following proposed rules address just a few of the most 
common public record exemption and organization problems that WCOG has encountered. This 
is far from an exhaustive list. Each agency that routinely redacts information pursuant to certain 
exemptions should adopt and enforce specific rules to organize its records to minimize the need 
to review and redact information subject to such exemptions. 

c. Attorney-client privilege. Agencies need to adopt and enforce rules that require agency 
attorneys to clearly document each legal matter, identify the attorney and client officer in charge, 
state the subject matter, and provide a matter number or name to be consistently used on all 
records. Agencies also need to adopt and enforce rules for the organization of legal files to 
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minimize the need for time-consuming review and to avoid unnecessary redaction and 
unnecessary arguments about the scope of attorney-client privilege exemptions. 

(1) Attorney-client privilege. Agency legal files are subject to 
public records requests, and must be produced to the extent they contain 
material that is not privileged, work product, or otherwise exempt from 
disclosure. Agencies and their attorneys should recognize that failure to 
Properly organize and identify exempt material in legal records can cause 
unnecessary and time-consuming delays in responding to public records 
requests, and can interfere with the agency's obligation to provide fullest 
assistance to requesters. Accordingly, agencies and their attorneys shall 
assure proper organization of legal files, and identification of privileged or 
Potentially privileged material, including without limitation through the 
following practices. 

Each agency's attorney, prosecuting attorney or law department 
shall maintain a list in a common convenient electronic format of all 
agency litigation and discrete identifiable legal matters, including (i) the 
case name and court, if any, (ii) a file name or number to be used in all 
agency documents relating to the matter, NO the attorney(s) in charge of 
the matter, and (iv) the agency personnel who have decision-making 
authority and/or access to privileged information about the matter. The list 
shall be available to all agency employees as well as the public, and to the 
extent possible shall not contain any exempt information whatsoever. 
Each agency's PRA officer shall ensure that the agency's legal matter list 
is kept up to date, and that agency attorneys and their staffs are including 
the required file name and/or number on all related records. 

Agency attorneys should, whenever possible, identify attorney_ 
client privileged records as such by 0) making a conspicuous notation 
such as "***ATTORNEY-CLIENT PRIVILEGED **** in the subject line, 
header or footer of every privileged document, and (ii) identifying the legal 
matter by its approved file name or number. Agency attorneys shall not 
designate records as privileged absent a well-founded belief that the 
records are Privileged. Agency attorneys should avoid mixingprivileged rivileged or 
otherwise protected information and non-exempt information in a single 
document, and should encourage those with whom they communicate to 
segregate privileged communications into separate records. Where 
privileged legal advice is mixed with non-exempt communications, the 
privileged portion of the document should be clearly identified so that it 
can be redacted without legal review. 

d. Work product. Agencies need to adopt similar rules for work product. 

(2) Records relevant to a controversy (work product). Each 
agency's PRA officer shall ensure that the agency's list of legal matters 
required by subsection (1) is kept up to date, and that agency attorneys 
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and their staffs are including the required file name or number on all 
records that contain work product. Because the exemption in RCW 
42.56.290 only applies to records that are relevant to a controversy, no 
agency will redact any information pursuant to that exemption unless and 
until the agency has specifically identified the relevant controversy and/or 
updated the agency's legal matter list accordingly. 

Agency attorneys should, whenever possible, identify records that 
contain attorney work product as such by 0) making a conspicuous 
notation such as "***ATTORNEY WORK PRODUCT - PRIVILEGED **** in 
the subiect line, header or footer of every document containing work 
product, and (ii) identifying the legal matter by its approved file name 
and/or number. Agency attorneys shall not designate records as exempt 
under RCW 42.56.290 absent a well-founded belief that the records are 
exempt. Agency attorneys should avoid mixinq privileged legal advice 
including attorney theories and mental impressions exempt under RCW 
42.56.290, with ordinary work product in a single document. 

e. Litigation correspondence and pleading files. Litigation involving agencies is a frequent 
subject of PRA requests. It is a well-established best-practice for attorneys to maintain 
organized chronological files of (i) pleading and (ii) external correspondence, including email, 
relating to a legal matter. Yet in WCOG's experience many agency attorneys fail to maintain 
organized correspondence and pleading files, requiring searches for responsive records that 
should already be in organized files. Agencies need to adopt rules requiring their attorneys to 
keep organized chronological correspondence and pleading files in all agency legal matters. 

(3) Litigation correspondence and pleading files. Each 
agency attorney shall maintain organized chronological files of (i) all 
external correspondence, including email, and (ii) all pleadings for each 
separate agency legal matter. Such files shall be kept in electronic format 
and in the possession of the agency itself, and shall not contain anr 
exempt information so that copies of the files can be quickly provided to 
requestors without the need for any review of the records. 

f. Common Interest and Joint Defense Agreements. WCOG has seen numerous examples of 
agencies claiming that records shared with other agencies or parties are exempt under the 
common interest and/or joint defense doctrines where the agencies have no written agreement or 
other documentation to support such claims. WCOG has also seen written common defense 
agreements that made no attempt to define the scope of the underlying common interest. WCOG 
has seen agencies erroneously assume that a common interest agreement makes all 
communications between the parties privileged, even where the parties have conflicting rights 
and liabilities on other issues. The failure to properly document the existence of an alleged 
common interest resulted in litigation in Kittitas County v. 411phin, 195 Wn. App. 355, 381 P.3d 
1202 (2016), review granted, (2017). Although it is possible to create a common interest or joint 
defense agreement without a written agreement, such practice should be prohibited. 
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(4) Common interest and joint defense agreements. No 
record shared with any party or person outside the agency shall be 
withheld as exempt under either the common interest or joint defense 
doctrines unless the attorneys for all parties to the common interest or 
joint defense have stated in a written agreement (i) who the parties to the 
agreement are, (ii) what the specific common interests and/or joint 
defenses are, and NO that the parties intend and agree to share 
confidential information within the scope of the specifically identified 
common interests and/or joint defenses. Whenever records subject to a 
common interest or joint defense claim are requested the agency will 
provide the requestor with a copy of the written agreement as part of the 
explanation of redactions required by RCW 42.56.210(3). The written 
agreement shall be filed in the correspondence file required by subsection 
(3). The written agreement shall not contain any exempt information and 
shall not be redacted. Whenever a party to a ioint defense or common 
interest agreement sends confidential information to another party 
pursuant to the agreement the shared document(s) shall have a 
conspicuous notation that the information is governed by the specific 
agreement identified by name and date. 

g. Passwords. Agencies need to adopt rules to prevent passwords from requiring redaction of 
otherwise nonexempt records. WCOG recently had an agency redact old conference call 
passwords from dozens of nonexempt email records rather than simply changing the password. 
Many modern conference call systems can generate a different password for each conference 
call, eliminating the need to change passwords manually. Otherwise, passwords should be sent 
in separate documents that serve no other purpose except to convey or record a password. It is 
particularly important to avoid the need to redact passwords from emails, which could otherwise 
be produced in native format and without redaction. 

(5) Passwords. Each agency shall adopt and enforce rules to 
prohibit the inclusion of exempt passwords (or access codes) in 
documents created for any reason other than to communicate or 
document such passwords. When a non-exempt record containing an 
exempt password is requested the PRA officer will instruct the person 
whose password is at issue to change the password and to avoid 
including passwords in nonexempt records in the future. When a non-
exempt email record containing an exempt password is requested the 
agency will instruct the person whose password is at issue to change the 
password and then produce the email without redacting the password. 

Each agency shall instruct its officers and employees who use 
conference call systems that conference call passwords and access codes 
will not be redacted under RCW 42.56.420(4) and that such passwords 
should be changed on a regular basis. 
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COSTS OF PROVIDING COPIES OF PUBLIC RECORDS 
WAC 44-14-070 et seq. 

WAC 44-14-070 

The AGO proposal makes extensive changes to WAC 44-14-070. WCOG concurs in those 
changes except as follows: 

a. Statutory default costs. The AGO proposal adds a new paragraph (3) to address statutory 
default costs (shown below). WCOG proposes revisions to the last sentence of this new 
paragraph as follows (because this is a new paragraph the underlining in the AGO proposal is not 
shown here): 

(3) (Alternative) Statutory default costs. (If the agency deter-
mines it will not charge actual costs for copies but instead will assess 
statutory costs, it must have a rule or regulation declaring the reasons 
that determining actual costs would be unduly burdensome). The (name 
of agency) is not calculating actual costs for copying its re-cords 
because to do so would be unduly burdensome for the following 
reasons: The (name of agency) does not have the resources to conduct a 
study to determine actual copying costs for all its records; to con- duct 
such a study would interfere with other essential agency functions; 
and, through the legislative process, the public and requestors have 
commented on and been informed of authorized fees and costs provided 
in the Public Records Act including . RCW 42.56.120 and other laws. 
Therefore, in order to timely implement a fee schedule consistent with 
the Public Records Act, it is more cost efficient, expeditious and in the 
public interest for the (name of agency) to adopt the state legislature's 
approved fees and costs ((f, me t of the „figGnGY)TGFds 
as therized in QGVV 42 C.C. '120 and as published in the ageRGY'S foe ....,, anuu.v..w... ... . ~.+r r z~.vv. .c.v u..0 uv 

^h~„edule.)) for the agency records, as authorized in RCW 42.56.120 
except for unique identified records for which actual costs can be 
determined, or where the agency decides to waive charging costs. 

b. Processing payments. The AGO proposal adds new heading (5) for "processing payments" 
and adds language relating to customized service. WCOG concurs in those changes. However, 
there is no language in the PRA that requires pre-payment of all costs, only payment prior to 
providing an installment. WCOG proposes deleting text from the existing rule as follows: 

(5) Processing payments. Before beginning to make the 
copies or processing a customized service,  the public records officer or 
designee may require a deposit of up to ten percent of the estimated 
costs of copying all the records selected by the requestor. The public 
records officer or designee may ((al-se)) require the payment ((of the 

payment)) of the costs of copying an installment before providing that 
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installment. The (name of agency) will not charge sales tax when 
it makes copies of public records. 

WAC 44-14-07001 

The AGO proposal makes extensive changes to WAC 44-14-07001. WCOG concurs in those 
changes except as follows: 

c. Copy charges. The AGO proposal makes extensive revisions to subsection (2) relating to 
actual costs. WCOG concurs in those changes. 

However, the existing rule contains text suggesting. comparison with commercial copying 
centers. This text should be deleted because this advice is not based on actual or default costs. 
Also, the rule should be revised to include the requirement in RCW 42.56.120 that an agency 
"shall use the most reasonable cost-efficient method available to the agency as part of its normal 
operations." 

WCOG proposes revising the existing rule as follows: 

_. 

JAMASTIMMI.-  MW 

The actual costs include the actual cost of the paper and the per 
page cost for use of agency copying (including scanning) equipment; 
the actual cost of the electronic production or file transfer of the record; 
the use of any cloud-based data storage and processing service; costs 
directly incident to the cost of postage or delivery charges and the 
cost of any container or envelope used; and, the costs directly incident to 
transmitting such records in an electronic format, including the cost of 
any transmission charge and the use of any physical media device 
Provided by the agency. An agency may include staff salaries, benefits or 
other general administrative or overhead charges only if those costs 
are directly related to the actual cost of copying the public records. Staff 
time to copy and send the records may be included in an agency's actual 
costs.  An agency's calculations and reasoning need not be elaborate but 
should be detailed enough to allow a requestor or court to determine if 
the agency has properly calculated its copying charges. ((^Qy 

^onters  ))  When calculating any fees authorized under this 
section, an agency shall use the most reasonable, cost-efficient method 
available to the agency as part of its normal operations. 

2. The costs of staff time is allowed only for making copies. An agency cannot charge for 
staff time for locating records or other noncopying functions. See RCW ((42.17.300/)) 
42.56.120. ("No fee shall be charged for locating public documents and making them 
available for copying.")((.)) 
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d. Estimate of costs for requestor. The AGO proposal adds a new paragraph (5) to address 
estimates of costs (shown below). WCOG proposes revisions to the new AGO paragraph, for 
clarity, as follows (because this is a new paragraph the underlining in the AGO proposal is not 
shown here): 

(5) Estimate of costs for requestor. If a requestor asks, 
an agency must provide a summary of the applicable charges, or the 
cost of customized service charges, before copies are made and the 
requestor may revise the request to reduce ((the number of `.r)r,ie -to 
be made,thus)) the applicable charges. RCW 42.56.120(2)(f). An 
agency must also provide a requestor, in advance, information 
concerning customized service charges if the request involves 
customized service. RCW 42.56.120(3). 

e. Informing requestor that inspection is free. The AGO proposal would delete a portion of 
the existing rule as shown here: 

Sometimes a requestor will choose to pay for the copying of 
a large batch of records without inspecting them. This is allowed((, 
P1Feyided that the requester is informed that irispeGtiGR  iS froo In- 
forming the requestor on a request form that inspection is free is 
sufficient. 

WCOG opposes this change because, without the deleted text, the last sentence does not make 
sense. 

f. Use of outside vendor. The AGO proposal adds new text to paragraph (7) relating to outside 
vendors. WCOG concurs in the AGO's changes with additional changes. The AGO proposal 
contains an erroneous citation to "RCW 42.56.080(4)" that should be changed to "RCW 
42.56.120(4)." WCOG proposes an additional sentence addressing another example of an 
alternative fee arrangement. 

WCOG proposes revising the existing rule as follows: 

(((5))) (7) Use of outside vendor.  Typically an agency makes the 
requested copies. However, an agency is not required to copy records 
at its own facilities. An agency can send the project to a commercial 
copying center and bill the requestor for the amount charged by the 
vendor.3 An agency is encouraged to do so when an outside vendor 
can make copies more quickly and less expensively than an agency. An 
agency can arrange with the requestor for him or her to pay the vendor 
directly. This is an example of where any agency might enter into an 
alternative fee arrangement under RCW 42.56.120(4). Another 
example of a possible alternate fee arrangement involves recurrinq (i.e. 
monthly) requests for the same records, which could be provided for a set 
fee to the requester without the need for a separate request. An agency 
cannot charge the default ((fifteen Gentsper age rate)) charges 
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when its "actual cost" at a copying vendor is less. The default rates 
((is)) are only for agency-produced copies. RCW ((42 - 7.300 ) 42.56.120. 

3 ((coo aloe O p  A#h. Gen  6 (1991) (ageRnv M  St 'I  Sufi.' ;+S ,,,,,,., Charges).))  Benton 
County v. Zink. 191 Wn. App. 269, 361 P.3d 801 (2015). 

WAC 44-14-07003 

WCOG concurs in the AGO's proposed repeal of WAC 44-14-07003. 

WAC 44-14-07004 

WCOG concurs in the AGO's proposed revisions to WAC 44-14-07004. 

WAC 44-14-07005 

WCOG concurs in the AGO's proposed revisions to WAC 44-14-07005. 

WAC 44-14-07006 

WCOG concurs in the AGO's proposed revisions to WAC 44-14-07006. 

REVIEW OF DENIALS OF PUBLIC RECORDS 
WAC 44-14-080 et seq. 

WCOG has no comments on WAC 44-14-080. 

WCOG has no comments on WAC 44-14-08001. 

WCOG has no comments on WAC 44-14-08002. 

WCOG has no comments on WAC 44-14-08003. 

The AGO proposal would add a sentence to WAC 44-14-08004 that acknowledges that this rule 
is just a brief description of judicial review under the PRA. AGO proposal at 53. The AGO has 
proposed revisions to subsections (1), (3), (5), (6) and (7). AGO proposal at 53-56. 

The model rules were not intended to address PRA litigation, and the AGO has no authority to 
make authoritative pronouncements on matters of PRA law. Furthermore, the existing rule is 
inaccurate in a number of respects, and the AGO proposal does not correct these problems. 
WCOG believes this entire section should be repealed. 

If the entire section is not repealed then a number of revisions are needed. 

(1) Seeking judicial review. The AGO proposal would add a sentence to subsection (1), 
footnote 1 about the discussion of "final action" in Hobbs v. State, 183 Wn. App. 925, 335 P.3d 
1004 (2014). The Hobbs case is a poorly-Written and confusing decision of one division of the 
Court of Appeals, and that case has already been questioned or rejected by other appellate courts. 
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There are numerous pending cases in which the scope and meaning of Hobbs is being litigated. 
It is not clear what the Hobbs court meant by final agency action, and the quoted reference to 
"final action" proposed by the AGO does nothing to alleviate that confusion. The AGO's 
proposed citation to Hobbs should be rejected. 

The second paragraph of WAC 44-14-08001(1) should be revised to clarify that the act provides 
a speedy court hearing on whether the agency has violated the act and to remedy such violations 
quickly. 

The AGO has proposed a new sentence in the second paragraph that "[t]he court proceeding is a 
civil action, seeking judicial review." AGO proposal at 53. WCOG believes this text does not 
go far enough to rebut the common misconception that the PRA creates only a special statutory 
proceeding. Furthermore, the term "judicial review" commonly means judicial review of a 
decision of a quasi-judicial tribunal. The Supreme Court has clarified that an action under the 
PRA is an ordinary civil action, that the PRA does not create a special proceeding exclusive of 
other civil procedures, and that normal civil procedures are available in PRA cases. Spokane 
Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 104-106, 117 P.3d 1117 (2005). 
WCOG proposes revising the rule to explain this more completely. 

(2) Statute of limitations. WCOG has no comments on subsection (2) (except that the entire 
section is unnecessary and should be repealed). 

(3) Procedures. The AGO proposal adds a sentence to subsection (3) about a requestor's option 
to file an ordinary civil case. WCOG proposes minor revisions.  to this subsection. The proposed 
reference to the requestor filing a motion after initiating a PRA case is misleading because a 
motion is only one of several litigation events that might follow the filing of PRA case. WCOG 
also proposes moving footnote 4 down to include the new sentence. WCOG concurs in the 
AGO's proposed deletion of the last sentence and footnote 6. 

(4) Burden of proof. WCOG has no comments on subsection (4) (except that the entire section 
is unnecessary and should be repealed). 

(5) "Types of cases." Existing subsection (5) incorrectly states that the PRA "provides three 
mechanisms" for court review in PRA cases. This language reinforces the erroneous perception 
that the PRA creates only particular statutory procedures and provides only specifically listed 
remedies. In fact, every aspect of the liberally-construed PRA can be enforced in superior court, 
and PRA cases are ordinary civil cases. In addition to liability for wrongfully withholding 
records an agency can be held liable for failing to conduct an adequate search,3  failing to provide 

3  NeighborhoodAlliance ofSpokane County v. County of Spokane, 172 Wn.2d 702, 261 P.3d 119 (2011). 
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a sufficient exemption log,4  failing to provide fullest assistance to requestors5  and/or failing to 
adopt proper procedures for PRA compliance,6  

Subsection (5) needs to be revised to clarify that the special procedures and remedies mentioned 
in the PRA are in addition to ordinary civil procedures and remedies. 

(6) "In camera" review. WCOG concurs in the AGO's proposed revisions to subsection (6). 
However, WCOG proposes re-numbering the subsection to "(5)(c)" because in camera review is 
just another remedy under the PRA. In addition, the existing rule contains an incorrect citation 
to "& 588" in footnote 8 that should be deleted. 

(7) Attorneys' fees, costs, and penalties to a prevailing requestor. Because subsection (7) 
also relates to remedies under the PRA, WCOG proposes re-numbering this subsection to 
"(5)(d)." See above. 

The AGO proposal makes minor revisions to the first paragraph of existing subsection (7). 
Those revisions are acceptable and are shown in WCOG's proposed rule (below). 

The AGO proposal adds a new paragraph relating to body cameras and inmates. AGO Proposal 
at 55. Those revisions are acceptable and are shown in WCOG's proposed rule (below). 

The existing subsection (7) contains language that narrowly interprets the term "prevailing" 
requestor. This language does not acknowledge that a requestor can be partially prevailing and 
still be awarded attorney fees. In addition, the language is based on old case law and erroneously 
suggests that an agency must wrongfully withhold a record in order to be liable for attorney fees. 
In fact, an agency can be held liable for the requestors attorney's fees for a number of reasons, 
including failing to produce a proper exemption log. In Lakewood, 182 Wn.2d 87, the agency 
brought an unsuccessful declaratory judgment action against the requestor. The requestor was 
awarded attorney fees even though he was not the plaintiff and he did not obtain any relief under 
the PRA. Rather than attempt to update this part of the rule to address all the nuances of 
attorney's fees under the PRA this text and the supporting note 12 (former note 11) should be 
deleted. 

The AGO proposal makes minor revisions (renumbering and corrected citations) to the next 
three paragraphs of the section. Those revisions are acceptable and are shown in WCOG's 
proposed rule (below). 

The AGO proposal makes revises the last paragraph of subsection (7) in light of the fact that 
penalties are now discretionary under RCW 42.56.550(4). Those revisions are acceptable and 
are shown in WCOG's proposed rule (below). 

WCOG's proposed rule. WCOG proposes revising the rule as follows: 

4  Lakewood v. Koenig, 182 Wn.2d 87, 343. P.3d 335 (2014). 

5  ACLUv. Blaine School Dist., 86 Wn. App. 688, 937 P.2d 1176 (1999). 

6  Resident Action Council v. Seattle Housing Authority, 177 Wn.2d 417, 327 P.3d 600 (2013). 
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WAC 44-14-080 Review of denials of public records. 

(1) Seeking judicial review. The act provides that an 
agency's decision to deny a request is final for purposes of judicial review 
two business days after the initial denial of the request. RCW 
((42.7.-320 )) 42.56.520.1  Therefore, the statute allows a requestor to 
seek judicial review two business days after the initial denial whether or 
not he or she has exhausted the internal agency review process.2 An 
agency should not have an internal review process that implies that a 
requestor cannot seek judicial review until internal reviews are complete 
because RCW ((42 7.329 ) 42.56.520 allows judicial review two 
business days after the initial denial. 

The act provides a speedy remedy for a requestor to obtain a court 
hearing on whether the agency has violated the act, and to obtain relief 
from such violations.  RCW ((42.17.340 (1) and  (2)/))  42.56.550 (1) and 
(2). A court proceedings under the PRA is an ordinary civil action, and is 
not limited to the specific procedures set forth in the PRA.  The purpose of 
the quick judicial procedure is to allow requestors to expeditiously find out 
if they are entitled to obtain public records.3 To speed up the court 
process, a public records case may be decided merely on the "motion" of 
a requestor and "solely on affidavits." RCW ((42.47.340  (1) and (3)/)) 
42.56.550 (1) and (3). 

(2) Statute of limitations. The statute of limitations for an 
action under the act is one year after the agency's claim of exemption or 
the last production of a record on a partial or installment basis. RCW 
((42.7-340{6}0)  42.56.550(6). 

(3) Procedure. To initiate court review of a public records 
case, a requestor can file a "motion to show cause" which directs the 
agency to appear before the court and show any cause why the agency 
did not violate the act. RCW ((42.17.,340 (1 `-) a„d-(2) ,)  42.56.550 (1) and 
(2).((4)) A requestor can also initiate a civil action against an agency y 
filing a summons and complaint.4 The case must be filed in the superior 
court in the county in which the record is maintained. RCW ((4''.340-(44 
and (2) )) 42.56.550 (1) and (2). In a case against a county, the case may 
be filed in the superior court of that county, or in the superior court of 
either of the two nearest adjoining counties. RCW ((42.17.340(5`0)  
42.56.550(5). The show-cause procedure is designed so that a 
nonattorney requestor can obtain judicial review himself or herself without 
hiring an attorney. A requestor can file a motion for summary judgment to 
adjudicate the case.5 ((He w eveF MOSt Gases aFe  decided on a moti,,~ +„ 

)) 
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(4) Burden of proof. The burden is on an agency to 
demonstrate that it complied with the act. RCW ((42.17.34 n (1) and (2) ~) 

42.56.550 (1) and (2). 

(5) Remedies under the act. ((Types  of  Gases subjert to 
judiGial .)) While an action under the PRA is an ordinary civil 
action, the act provides a number of specific legal remedies ((The-ast 
n rnvides three Menhaniisms fnr nr`W Ft review of a nr lJlin renGrds di6p ate)) 

(a) ((Den} ~l_of re-rnrdh The  first  ind of iu dinial review  is wh 

a renuestorLs R quest  has been denied by an agency.  Rr`\A/ 

((423 56.550(1). This isnom# semmen kind Of 

"Reasonable -estimate-."))  Estimates.  The act permits 
((seGGnd form of iudir.ial review  is when))  a requestor to seek judicial 
review of ((GhalleRges)) an agency's "reasonable estimate" of the time to 
provide a full response or estimated charges for copies. RCW 
((42.' 7—,, .340(2-y))  42.56.550(2). 

(s) (b) Injunctive action to prevent disclosure. ((The d 
menhanism of iUdinial review is nn iniUnntiye antinn to restrain the 

)) RCW ((42.17..33042.56.540. AR anti; 
Linder this state ite Gar, he initiated by the anennv a))  An  agency, a person 
named in a requested ((the di—u-ted))  record, or a person to whom the 
record "specifically pertains((:))," may seek an injunction to prevent 
disclosure of the records.  The agency or third party seeking to prevent 
disclosure has the burden of proving the record is exempt from 
disclosure. ((-7)) 6 The party seeking to prevent disclosure must prove both 
the necessary elements of an injunction and that a specific exemption 
prevents disclosure.((8)) 7 

(6) (c)  "In camera" review by court. The act authorizes a court 
to review withheld records or portions of records "in camera." RCW 
((4 ..17. (3y))  42.56.550(3). "In camera" means a confidential review 
by the judge alone in his or her chambers. Courts are encouraged to 
conduct an in camera review because it is often the only way to determine 
if an exemption has been properly claimed.((-9)) 8 

However, in camera review is not always required, and it is up to 
the discretion of the trial court.9 

A court may have local court rules on Public Records Act cases 
and in camera review procedures. In the alternative, an agency should 
prepare an in camera index of each withheld record or portion of a record 
to assist the judge's in camera review. This is a second index, in addition 
to a withholding index provided to the requestor. The in camera index 
should number each withheld record or redacted portion of the record, 
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provide the unredacted record or portion to the judge with a reference to 
the index number, and provide a brief explanation of each claimed 
exemption corresponding to the numbering system. The agency's brief 
explanation should not be as detailed as a legal brief because the 
opposing party will not have an opportunity to review it and respond. The 
agency's legal briefing should be done in the normal course of pleadings, 
with the opposing party having an opportunity to respond. 

The in camera index and disputed records or unredacted portions 
of records should be filed under seal. The judge should explain his or her 
ruling on each withheld record or redacted portion by referring to the 
numbering system in the in camera index. If the trial court's decision is 
appealed, the in camera index and its attachments should be made part of 
the record on appeal and filed under seal in the appellate court. 

(7) (d) Attorneys' fees, costs, and penalties to prevailing 
requestor. The act requires an agency to pay a prevailing requestor's 
reasonable attorneys' fees((;)) and costs(()). In addition, it is within 
the discretion of a court to assess a daily penalty against the agency, 
considering several factors. RCW ((42.17.340(^` ;) 42.56.550(4).10 Only 
a requestor can be awarded attorneys' fees, costs, or a daily penalty 
under the act; an agency or a third party resisting disclosure cannot.((4-8)) 
11 

A special process reaardina attornevs' fees and penalties applies to 
actions involving the disclosure of body worn camera recordings governed 
by RCW 42.56.240. Another process applies to requests by inmates; 
Penalties may not be awarded to an inmate unless a court determines the 
agency acted in bad faith. RCW 42.56.565. 

//A 11._......._:1:._..II  

J v-V..._...... .- _ . .- - . - I  ..._ -..... .._ ... ...................1 I ............ 
1 

retiasen.n)) In an injunctive action under RCW 42.17.330/42.56.540, the 
prevailing requestor cannot be awarded attorneys' fees, costs, or a daily 
penalty against an agency if the agency took the position that the record 
was subject to disclosure. 12 

.The purpose of the act's attorneys' fees, costs, and daily penalty 
provisions is to reimburse the requestor for vindicating the public's right to 
obtain public records, to make it financially feasible for requestors to do 
so, and to deter agencies from improperly withholding records. 13 
However, a court is only authorized to award "reasonable" attorneys' fees. 
RCW ((42.17348{4}/)) 42.56.550(4). A court has discretion to award 
attorneys' fees based on an assessment of reasonable hourly rates and 
which work was necessary to obtain the favorable result.14 
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The award of "costs" under the act is for all of a requestor's 
nonattorney-fee costs and is broader than the court costs awarded to 
prevailing parties in other kinds of cases. 15. 

.. . r_TasE 

days 8)) The penalty range is up to one hundred dollars a day. RCW 
42.56.550(4). Courts will consider a nonexclusive list of penalty factors in 
determining whether to assess a penalty, and the amount. 16 

1 Progressive Animal Welfare Soc'y v. Univ. of Wash., 125 Wn.2d 243, 253, 884 P.2d 
592 (1994) ("PAWS II") (RCW ((42-z 7.320 )) 42.56.520 "provides that, regardless of 
internal review, initial decisions become final for purposes of judicial review after two 
business days."). 

2 See, e.g., WAC 44-06-120 (attorney general's office internal review procedure 
specifying that review is final when the agency renders a decision on the appeal, or the 
close of the second business day after it receives the appeal, "whichever occurs first"). 

3 Spokane Research & Def. Fund v. City of Spokane, 121 Wn. App. 584, 591, 89 P.3d 
319 (2004), reversed on othergrounds, 155 Wn.2d 89,117 P.3d 1117 (2005) ("The 
purpose of the PDA is to ensure speedy disclosure of public records. The statute sets 
forth a simple procedure to achieve this."), 

4 See generally Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 117 
P.3d 1117 (2005). 

5 Id. at 106. 

6 ((Weed v. Thurston County , 117 Wn. App. 22 27, 68 P.3d 1084 (2003)  

-7)) 6 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 735, 744, 
958 P.2d 260 (1998) 

((9)) 7 PAWS 11, 125 Wn.2d at 257-58.  See also SEIU Healthcare 775 NW v. State et al, 
198 Wn. App. 745, X P.3d X (2017) (party seeking injunction under RCW 42.56.540 must 
show that (1) record pertains to that party, (2) exemption applies, and (3) disclosure 
would not be in the public interest and would substantially and irreparably harm the party 
or a vital governmental function.) 

((-9)) 8 Spokane Research & Def. Fund v. City of Spokane, 96 Wn. App. 
568, 577((& 589)), 983 P.2d 676 (1999), review denied, 140 Wn.2d 1001, 
999 P.2d 1259 (2000). 

9 Block v. City of Gold Bar, 189 Wn. App. 262, 355 P.3d 122 (2015); Nissen v. Pierce 
Countv. 182 Wn.2d 863. 357 P.3d 45 (2015). 

10 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004) (factors). 
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((4-0)) 11 RCW ((42~3^~,l))  42.56.550(4) (providing award only for "person" 
prevailing against "agency"); Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680, 
691-92, 13 P.3d 1104 (2000) (third party resisting disclosure not entitled to award). 

((11 `oiofante v. King County Fire Dist. No. 20, 114 Wn. App. 565, 571 59 R.3d 109 
(2002); Spekane Research & Def. Fund y. City of SpGkaRe, 155 WR  2d  89 104 117 P.3 
1.1 X17-r-r-r '~5)))• 

12 Confederated Tribes, 135 Wn.2d at 757: Doe v. Washington State Patrol, 185 Wn.2d 
363, 374 P.3d 63 (2016). 

13 Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 115, 975 
P.2d 536 (1999) ("ACLU /P') ("permitting a liberal recovery of costs is consistent with the 
policy behind the act by making it financially feasible for private citizens to enforce the 
public's right to access to public records."). 

14 Id. at 118. 

15 Id. at 115. 

.. . .. . .. .. 

16 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004). 
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Appendix A: WCOG's proposed amendments to WAC Chap. 44-14. 

INTRODUCTORY COMMENTS 
WAC 44-14-00001 et seq. 

WAC 44-14-00001 Statutory authority and purpose. 

[WCOG concurs in the AGO's proposed amendments to WAC 44-14-00001.] 

WAC 44-14-00002 Format of Model Rules 

[WCOG concurs in the AGO's proposed amendments to WAC 44-14-00002.] 

WAC 44-14-00003 Model rules and comments are nonbinding 

WAC 44-14-00003 Model rules and comments are nonbinding. The model 
rules, and the comments accompanying them, are advisory only and do not bind any 
agency. Accordingly, many of the comments to the model rules use the word "should" 
or "may" to describe what an agency or requestor is encouraged to do. The use of the 
words "should" or "may" are permissive, not mandatory, and are not intended to create 
any legal duty. 

While the model rules and comments are nonbinding, they should be carefully 
considered by requestors and agencies. ((The model rules and GOMMeRtS  ,e,.,ro 

variety of iRteFe  tee paFtie s.)/  _Local agencies are encouraged to consider them in 
establishing local ordinances implementing the act. RCW 42.56.570. Agencies are 
required to adopt and enforce rules pursuant to RCW 42.56.100 whether or not 
agencies adopt these model rules in whole or in part. Local agencies should consult 
these model rules when establishing their own local ordinances. 

WAC 44-14-00004 Recodification of the act 

[WCOG concurs in the AGO's proposed amendments to WAC 44-14-00004.] 

WAC 44-14-00005 Training is critical 

[WCOG concurs in the AGO's proposed amendments to WAC 44-14-00005.1 

WAC 44-14-00006 Additional resources 

[WCOG concurs in the AGO's proposed amendments to WAC 44-14-00006.] 
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AUTHORITY AND PURPOSE 
WAC 44-14-010 et seq. 

WAC 44-14-010 Authority and purpose. 

WAC 44-14-010 Authority and purpose. (1) RCW ((42.17.260(4-Y)) 
42.56.070(1) requires each agency to make available for inspection and copying 
nonexempt "public records" in accordance with published rules. The act defines "public 
record" at RCW 42.56.010(3) to include any "writing containing information relating to 
the conduct of government or the performance of any governmental or proprietary 
function prepared, owned, used, or retained" by the agency. RCW ((42.17.260(2))) 
42.56.070(2) requires each agency to set forth "for informational purposes" every law, in 
addition to the Public Records Act, that exempts or prohibits the disclosure of public 
records held by that agency. 

(2) The purpose of these rules is to establish the reasonable rules and 
regulations that pr^^prvGe'auFes (name of agency) will enforce pursuant to RCW 42.56.100 
felfew in order to protect provide fullest assistance to requesters, provide the most 
timely possible action on requests, public records from damage or disorganization and 
provide full access to public records. These rules provide information to persons 
wishing to request access to public records of the (name of agency) and establish 
processes for both requestors and (name of agency) staff that are designed to best 
assist members of the public in obtaining such access. 

(3) The purpose of the act is to provide the public full access to information 
concerning the conduct of government, mindful of individuals' privacy rights and the 
desirability of the efficient administration of government. The act,, ((and)) these model 
rules, and the rules adopted by (name of agency) will be interpreted in favor of 
disclosure. In carrying out its responsibilities under the act, the (name of agency) will be 
guided by the provisions of the act describing its purposes and interpretation. 

WAC 44-14-01001 Scope of coverage of Public Records Act 

WAC 44-14-01001 Scope of coverage of Public Records Act. The act 
applies to an "agency." RCW ((42.17.260(1-y)) 42.56.070(1). "'Agency' includes all state 
agencies and all local agencies. 'State agency' includes every state office, department, 
division, bureau, board, commission, or other state agency. 'Local agency' includes 
every county, city, town, municipal corporation, quasi-municipal corporation, or special 
purpose district, or any office, department, division, bureau, board, commission, or 
agency thereof, or other local public agency." RCW ((42.17.020(2 4)) 42.56.010(1). 

Court ((files and))records, judges' files, and the records of judicial branch 
agencies are not subject to the act.1 Access to these records is governed by court 
rules and common law. The model rules, therefore, do not address access to court or 
judicial branch records. 
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An entity which is not an "agency" can still be subject to the act when it is the 
functional equivalent of an agency. Courts have applied a four-factor, case-by-case 
test. The factors are: 

(1) Whether the entity performs a government function; 

(2) The level of government funding; 

(3) The extent of government involvement or regulation; and 

(4) Whether the entity was created by the government((. OpAttGen.  
(2002))).2 

Some agencies, most notably counties, are a collection of separate quasi-
autonomous departments which are governed by different elected officials (such as a 
county assessor and prosecuting attorney). The act includes a county "office" as an 
agency. RCW 42.56.010(1). However, the act ((defines)) also includes the county as a 
whole as an "agency" subject to the act. Id. ((RGVV 4`'.17.02Q(2))). An agency should 
coordinate responses to records requests across departmental lines as needed to 
ensure that each agency as a whole properly responds to request for records. ((R-SW 
42.17.25 Some counties may have only one public records officer for the entire 
county: others may have public records officers for each county official or department. 
But each county and city is an agencv under the PRA and must have a public records 
officer for the entire county or city. The act does not require a public agency that has a 
records request directed to it to coordinate its response with other public agencies.3 
Regardless, public records officers must be publicly identified. RCW 42.56.580 (2) and 

(agency's public records officer must "oversee the agency's compliance" with act). 

WAC 44-14-00002 Requirement that agencies adopt reasonable 
regulations for public records requests. 

WAC 44-14-00002 Requirement that agencies adopt reasonable 
regulations for public records requests. The act provides: "Agencies shall adopt 
and enforce reasonable rules and regulations... to provide full public access to public 
records, to protect public records from damage or disorganization, and to prevent 
excessive interference with other essential functions of the agency.... Such rules and 
regulations shall provide for the fullest assistance to inquirers and the most timely 
possible action on requests for information." RCW ((4290)) 42.56.100. Therefore, 
an agency must adopt and enforce "reasonable" regulations providing for the "fullest 
assistance" to requestors and the "most timely possible action on requests." 

At the same time, an agency (('c reg latienc))  must  adopt and enforce 
reasonable rules and regulations to "protect public records from damage or 
disorganization" and "prevent excessive interference" with other essential agency 
functions. Another provision of the act states that providing public records should not 
"unreasonably disrupt the operations of the agency." RCW ((42.7.270 )) 42.56.080. 
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This provision allows an agency to take reasonable precautions to prevent a requestor 
from being unreasonably disruptive or disrespectful to agency staff. 

[optional text based on AGO proposal] The act also provides that state agencies 
are to publish a rule in the Washington Administrative Code (WAC) and local agencies 
are to make publicly available at the central office guidance for the public that includes 
where the public may obtain information and make submittals and requests. RCW 
42.56.040. 

WAC 44-14-01003 Construction and application of act. 

WAC 44-14-00003 Construction and application of the act. The act 
declares: "The people of this state do not yield their sovereignty to the agencies that 
serve them. The people, in delegating authority, do not give their public servants the 
right to decide what is good for the people to know and what is not good for them to 
know. The people insist on remaining informed so that they may maintain control over 
the instruments that they have created." RCW ((4247.2)) 42.56.030. The initiative 
creating the act further provides: "... mindful of the right of individuals to privacy and of 
the desirability of the efficient administration of government, full access to information 
concerning the conduct of government on every level must be assured as a 
fundamental and necessary precondition to the sound governance of a free society." 
RCW ((42.17.010( 4 4)) 42.17A.001(11). The act further provides: "Courts shall take into 
account the policy of (the act) that free and open examination of public records is in the 
public interest, even though such examination may cause inconvenience or 
embarrassment to public officials or others." RCW ((42.17.340(3m) 42.56.550(3). 

Because the purpose of the act is to allow people to be informed about 
governmental decisions (and therefore help keep government accountable) while at the 
same time being "mindful of the right of individuals to privacy," it should not be used to 
obtain records containing purely personal information that has absolutely no bearing on 
the conduct of government.1 

The act emphasizes ((three  separate  times))  that it must be liberally construed to 
effect its purpose, which is the disclosure of nonexempt public records. RCW 
((42.17.010, 42.17.251/)) 42.56.030((, 42.7 1)). The act places the burden on the 
agency of proving that refusal to permit public inspection and copying is in accordance 
with a statute that exempts or prohibits disclosure in whole or in part of specific 
information or records, and/or (( )) that its estimate 
of time to provide a full response is "reasonable." RCW ((42.17.340(i) and (2)10,) 
42.56.550 (1) and (2). The act also encourages disclosure by awarding a prevailing or 
Partially-prevailing requestor reasonable attorneys fees, costs. In addition, (-and) a daily 
penalty if the agency fails to meet its burden of proving the record is not subject to 
disclosure. ((III estimate is not Feas ")) RCW ((42.17.340(4)4)) 42.56.550(4). 

An additional incentive for disclosure is RCW ((42.17.258)) 42.56.060, which 
provides: "No public agency, public official, public employee, or custodian shall be 
liable, nor shall a cause of action exist, for any loss or damage based upon the release 
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of a public record if the public agency, public official, public employee, or custodian 
acted in good faith in attempting to comply" with the act. 

1 See King County v. Sheehan, 114 Wn. App. 325, 338, 57 P.3d 307 (2002) (referring to 
the ((thFee)) legislative intent provisions of the act as "the thrice-repeated legislative 
mandate that exemptions under the Public Records Act are to be narrowly construed.") 

AGENCY DESCRIPTION—CONTACT INFORMATION 
—PUBLIC RECORDS OFFICER 

(WAC 44-14-020 et seq.) 

WAC 44-14-020 Agency description—Contact information—Public 
records officer 

WAC 44-14-020 Agency description—Contact information—Public 
records officer. (1) The (name of agency) (describe services provided by agency). 
The (name of agency's) central office is located at (describe). The (name of agency) has 
field offices at (describe, if applicable). 

(2) Any person wishing to request access to public records of (agency), or 
seeking assistance in making such a request should contact the public records officer of 
the (name of agency): 

Public Records Officer 
(Agency) 
(Address) 
(Telephone number) 

(email) 

Information is also available at the (name of agency's) web site at (web site 
address). 

(3) The public records officer will oversee compliance with the act but another 
(name of agency) staff member may process the request. Therefore, these rules will 
refer to the public records officer "or designee." The public records officer ((Or designee 

and the (name of ary ))  will ensure that (name of agency) actually enforces the 
reasonable rules adopted  /by (name of agency) to provide the "fullest assistance" to 
requestors; create and maintain for use by the public and (name of agency) officials an 
index to public records of the (name of agency, if applicable); ensure that public records 
are protected from damage or disorganization; and prevent fulfilling public records 
requests from causing excessive interference with essential functions of the (name of 
agency). 

WAC 44-14-02001 Agency must publish its procedures 

[WCOG concurs in the AGO's proposed amendments to WAC 44-14-00004.] 
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WAC 44-14-02002 Public records officers 

WAC 44-14-02002 Public records officers. An agency must appoint a 
public records officer whose responsibility is to serve as a "point of contact" for 
members of the public seeking public records and to "oversee the agency's compliance" 
with the PRA, including the enforcement of reasonable rules pursuant to RCW 
42.56.100. RCW ((42.17.` 53(11  )) 42.56.580(1). The purpose of this requirement is to 
provide the public with one point of contact within the agency to make a request. A 
state agency must provide the public records officer's name and contact information by 
publishing it in the state register. RCW 42.56.580(2). A state agency is encouraged to 
provide the public records officer's contact information on its web site. A local agency 
must publish the public records officer's name and contact information in a way 
reasonably calculated to provide notice to the public such as posting it on the agency's 
web site. RCW ((42.17.253(30) 42.56.580(3). 

The public records officer is not required to personally fulfill requests for public 
records. A request can be fulfilled by an agency employee other than the public records 
officer. If the request is made to the public records officer, but should actually be 
fulfilled by others in the agency, the public records officer should route the request to 
the appropriate person or persons in the agency for processing. An agency is not 
required to hire a new staff member to be the public records officer. 

AVAILABILITY OF PUBLIC RECORDS 
WAC 44-14-030 et seq. 

WAC 44-14-030 Availability of public records 

WAC 44-14-030 Availability of public records. (1) Hours for inspection 
of records. Public records are available for inspection and copying during normal 
business hours of the (name of agency), (provide hours, e.g., Monday through Friday, 
8:00 a.m. to 5:00 p.m., excluding legal holidays). Records must be inspected at the 
offices of the (name of agency). Many public records are also available for inspection 
and copying on the (name of agency's) web site at any time, at no cost. 

(2) Records index. (/f agency keeps an index.) An index of public records is 
available for use by members of the public, including (describe contents). The index 
may be accessed online at (web site address). (If there are multiple indices, describe 
each and its availability.) 

(If agency is local agency opting out of the index requirement.) The (name of 
agency) finds that maintaining an index is unduly burdensome and would interfere with 
agency operations. The requirement would unduly burden or interfere with (name of 
agency) operations in the following ways (specify reasons). 

(3) Organization of records. The (name of agency) shall adopt and enforce 
reasonable rules and regulations to ((will maintain its ronnrdS R a reasonably organized 
manner.  The (name ref anenGy) will fake reasnnable aGtiens t )) protect records from 
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damage and disorganization. A requestor shall not take (name of agency) records from 
(name of agency) offices without the permission of the public records officer or 
designee. A variety of records is available on the (name of agency) web site at (web 
site address). Requestors are encouraged to view the documents available on the web 
site prior to submitting a records request. 

(4) Making a request for public records. (a) Any person wishing to inspect or 
copy public records of the (name of agency) should make the request in writing((. The 
request may be made)) on the (name of agency's) request form or through an online 
portal, or by letter, fax (if the agency uses fax), or email addressed to the public records 
officer at the email address publicly designated by (name of agency), or by submitting 
the request in person at (name of agency and address). The request may include ((an4 
ag)) the following information: (( 

Name of req ester  v -,  , 

e  Address of FequesteFj  
r 

Q .)) 
Contact information sufficient for the agency to respond to the request; 

o Identification of the public records adequate for the public records officer or 
designee to locate the records; and 

o The date and time of day of the request. 

(b) If the requestor wishes to have copies of the records made instead of simply 
inspecting them, he or she should so indicate and make arrangements to pay for copies 
of the records or a deposit. Pursuant to section (insert section), (( 
will be provided at (ame Rt) GeRts per nano)) charges for copies are provided in a fee 
schedule available at (agency office location and web site address). 

(c) A records request form is available for use by requestors at the office of the 
public records officer and online at (web site address).... 

WAC 44-14-03001 "Public record" defined 

WAC 44-14-03001 "Public record" defined.  The PRA uses ((Gew4s use)) a 
three-part test to determine if a record is a "public record." The document must be: A 
"writing," containing information "relating to the conduct of government" or the 
performance of any governmental or proprietary function, "prepared, owned, used, or 
retained" by an agency.((-)) RCW 42.56.030. Effective July 23, 2017, records of 
certain volunteers are excluded from the definition. RCW 42.56.010(3) (char)ter 303. 
Laws of 2017). 

(1) Writing. A "public record" can be any writing "regardless of physical form 
or characteristics." RCW ((42.17.020(444))  42.56.010(3). "Writing" is defined very 
broadly as: "...handwriting, typewriting, printing, photostating, photographing, and every 
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other means of recording any form of communication or representation, including, but 
not limited to, letters, words, pictures, sounds, or symbols, or combination thereof, and 
all papers, maps, magnetic or paper tapes, photographic films and prints, motion 
picture, film and video recordings, magnetic or punched cards, discs, drums, diskettes, 
sound recordings, and other documents including existing data compilations from which 
information may be obtained or translated. RCW ((42.17.020(4 9))) 42.56.010(4). ((A-n 
ernail io a "writing.")) Emails, text messages, social media postings, databases and all 
other forms of electronic records and data are therefore also "writings." 

(2) Relating to the conduct of government. To be a "public record," a 
document must relate to the "conduct of government or the performance of any 
governmental or proprietary function." RCW ((42.17.020( 44)) 42.56.010(3).1 Almost all 
records held by an agency relate to the conduct of government; however, some do not. 
A purely personal record having absolutely no relation to the conduct of government is 
not a "public record." Even though a purely personal record might not be a "public 
record," a record of its existence might be if its existence was used for a governmental 
purpose.2 For example, a record showing the existence of a purely personal email sent 
by an agency employee on an agency computer would probably be a "public record," 
even if the contents of the email itself were not.((2-)) 3 

(3) "Prepared, owned, used, or retained." A "public record" is a record 
"prepared, owned, used, or retained" by an agency. RCW ((42.17.020(44))) 
42.56.010(3). 

A record can be "used" or "owned" by an agency even if the agency does not 
actually possess the record. If an agency uses a record in its decision-making process 
it is a "public record."((-3)) 4 For example, if an agency considered technical 
specifications of a public works project and returned the specifications to the contractor 
in another state, the specifications would be a "public record" because the agency 
"used" the document in its decision-making process.((4)) 5 ((The ageR Y  GeUld be 

.)) An agency 
cannot send its only copy of a public record to a third party for the ((sete)) purpose of 
avoiding disclosure. ((5)) 6 

Sometimes agency employees or officials may work on agency business from 
home computers((.  These h„mo GeFnputer)) or on other personal devices, or from 
nonagency accounts (such as a nonagency email account), creating and storing agency 
records on those devices or in those accounts. When the records are prepared, owned, 
used or retained within the scope of the employee's or official's employment, those 
records (including emails, texts and other records) were "used" by the agency and 
relate to the "conduct of government" so they are "public records.7 RCW 
(( n2n(4 ~))  42.56.010(3). ((unwo.,or,  the a„+  does-  ,,,,+ +h'rize WRbFidled.  

GGMputeF documents relating te agenGy business aFe "publiG FeGeFds," they aFe subjeG 
te d oGGIOSuFe (unless exempt). Ag8RGies sheuld instruGt employees that all pu i  , 
reGGFdG, FegaFd!eE;s ef where they were GFeated, should eventually be 6tered en ageRG~g 
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An aaencv's riaht and duty to retain or recover control over its own public records 
is not found in the PRA itself, but is a function of other areas of law, including but not 
limited to, the law of property, agency, and employment. In addition, destruction of 
public records is a crime. See Chap. 40.16 RM Althouqh a PRA request may trigger 
an agency's legal obligation to retrieve public records from the possession of an agency 
official, employee, or contractor, the PRA does not address how that might be 
accomplished. A discussion of how an agency might take legal action to recover public 
records in the possession of an agency official, employee or contractor is beyond the 
scope of these model rules. A public records officer who encounters any difficulty in 
retrieving public records from any agency official, employee or contractor should 
immediately contact the agency's legal advisor. 

1 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 734, 748, 
958 P.2d 260 (1998)((.—Fe,rese; ds held by the : eGretar=y-of the senate OF Gi i ef Glerk 

40.14.100. RGW42 1 02 (broadly interpreting the provision concerning 
aovernmental function). 

2  See Mechling v. Monroe, 152 Wn. App. 830, 867, 222 P.3d 808 (2009) ("rPlurely 
personal emails of those government officials are not public records."): Nissen v. Pierce 
County, 183 Wn.2d 863, 357 P.3d 45 (2015) (describing that an employee or official must 
provide the agency responsive "public records" but is not required to provide "personal 
records"). 

3 Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680, 691, 13 P.3d 1104 (2000) 
(record of volume of personal emails used for governmental purpose). 

((6)) 4 Concerned Ratepayers v. Public Utility Dist. No. 1, 138 Wn.2d 950, 958-61, 983 
P.2d 635 (1999).1999)((...));  Nissen, 183 Wn.2d at 882 (For a record to be "used" it must 
bear a nexus with the agency's decision-making process; a record held by a third party, 
without more, is not a public record unless an agency "uses" it.) 

((4-4d7))5 Concerned Ratepayers, 138 Wn.2d 950. 

((a)) 6See Op. Att'y Gen. 11 (1989), at 4, n.2 ("We do not wish to encourage agencies to 
avoid the provisions of the public disclosure act by transferring public records to private 
parties. If a record otherwise meeting the statutory definition were transferred into private 
hands solely to prevent its public disclosure, we expect courts would take appropriate 
steps to require the agency to make disclosure or to sanction the responsible public 
officers.") 

((6)) 7 Nissen, 183 Wn.2d at 882; West v. Vermillion, 196 Wn. App. 627, 384 P.3d 634 
(2016). In Nissen the State Supreme Court held that a communication is "within the 
scope of employment" when the iob requires it, the employer directs it, or it furthers the 
employer's interests. This inquiry is always case- and record-specific. 
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WAC 44-14-03002 Times for inspection and copying of records 

WAC 44-14-03002 Times for inspection and copying of records. An 
agency must make records available for inspection and copying during the "customary 
office hours of the agency." RCW ((42.0/)) 42.56.090. If the agency is very small 
and does not have customary office hours of at least thirty hours per week, and while 
the act does not specify a particular schedule, making the records ((Faust-be)) available 
from 9:00 a.m. to noon, and 1:00 p.m. to 4:00 p.m. satisfies the thirty-hour requirement. 
The agency and requestor can make mutually agreeable arrangements for the times of 
inspection and copying. 

WAG 44 14 03004 Organization of r-eGG An agency must "protect public 
records from damage or disorganization." RCW ((4?47-.2— on) 42.56.100. An agency 
owns public records (subiect to the public's right, as defined in the act, to inspect or 
copy nonexempt records) and must maintain custody of them. RCW 40.14.020: chapter 
434-615 WAC. Therefore, an agency should not allow a requestor to take original 
agency records out of the agency's office, or alter or damage an original record. An 
agency may send original records to a reputable commercial copying center to fulfill a 
records request if the agency takes reasonable precautions to protect the records. See 
WAC 44-14-07001(5). 

The legislature encourages agencies to electronically store and provide public 
records: 

Broad public access to state and local government records and 
information has potential for expanding citizen access to that information 
and for providing government services. Electronic methods of locating 
and transferring information can improve linkages between and among 
citizens, organizations, business, and governments. Information must be 
managed with great care to meet the objectives of citizens and their 
governments. 

It is the intent of the leaislature to encouraae state and local aovernments 
to develop, store, and manage their public records and information in 
electronic formats to meet their missions and objectives. Further, it is the 
intent of the legislature for state and local governments to set priorities for 
making public records widely available electronically to the public. 

RCW ((43.''250)) 43.105.351. An agency _could fulfill its obligation to provide 
"access" to a public record by providing a requestor with a link to an agency web site 
containing an electronic copy of that record. RCW 42.56.520. Agencies are 
encouraged to do so, and requestors are encouraged to access records posted online 
in order to preserve taxpayer resources.f21 For those requestors without access to the 
internet, an agency (( )) is to provide copies or allow the requestor to 
view copies using an agency computer terminal at its office. RCW 42.56.520. 
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WAC 44-14-03003 Index of records 

[WCOG concurs in the AGO's proposed amendments to WAC 44-14-03003.] 

WAC 44-14-03004 Organization of records. 

[WCOG proposes the following new WAC 44-14-03004] 

WAC 44-14-03004 Organization of records. (( [all 
existing text deleted]... )) Each agency is required to adopt and enforce 
reasonable rules and regulations to provide full public access to public records, to 
protect public records from damage or disorganization, and to prevent excessive 
interference with other essential functions of the agency. Such rules and regulations 
shall provide for the fullest assistance to inquirers and the most timely possible action 
on requests for information. RCW 42.56.100. 

Each agency is different. Each agency needs to adopt specific rules to address 
the particular type and organization of the records of the agency. The following sections 
provide model rules for some of the most commonly requested types of public records. 
This list is not exhaustive, and each agency shall adopt additional specific rules 
appropriate for its particular records and organization. 

(1) Use of personal computers, devices and accounts prohibited -
exceptions. Agencies should instruct employees and officials that all public records, 
regardless of where they were created, should promptly and consistently be transferred 
to agency computers for retention and organization. Agencies should instruct 
employees and officials to keep agency-related documents on home computers, 
personal devices, or in personal accounts in separate folders temporarily, until the 
documents are transferred to the agency. 

The use of personal email accounts for public business should be prohibited, with 
only narrow exceptions permitted. Agencies should instruct employees and officials that 
all email public records must be kept in agency-controlled email accounts. Where an 
employee or public official receives a public record email in a personal email account 
that email shall be forwarded to an official agency email account, with a copy to the 
sender, before responding to the email. The sender should be instructed to use the 
agency email address in the future. In the unusual situation where an agency employee 
needs to send an email from a personal account (because they don't have access to 
their agency email account) that email should be copied ("CC") to an agency email 
account. 

Where agency employees or officials need a smart phone, laptop or other 
electronic device or account to perform their work the agency shall provide such 
employees and officials with an agency-issued device or account that the agency 
maintains and for which the agency retains a right to access. Agencies should instruct 
their employees and officials that they have no expectation of privacy in such devices, 
and that such devices should not be used for personal communications. 
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Agencies should have policies describing permitted uses if any, of home 
computers, personal devices or personal accounts for agency business. The policies 
should also describe the obligations of employees and officials for retaining searching 
for and producing the agency's public records. 

If the agency receives a request for records that may be located on agency 
employees' or officials' home computers or personal devices or in personal accounts 
the agency should direct the individual to search their computer, device and/or account 
to confirm that all public records have been transmitted to the agency. After that the 
agency should process the request as it would if the records were on the agency's 
computers or devices or in agency-owned devices or accounts. The agency employee 
or official may be required by the agency to sign an affidavit describing the nature and 
extent of his or her search for and production of responsive public records located on a 
home computer or personal device, or in a nonagencv account and a description of 
personal records not provided with sufficient facts to show the records are not public 
records.9 

((G)) 1. Nissen, 183 Wn.2d at 886-887. 

(2) Text messages. The use of text messaging (SMS MMS) for agency 
business is prohibited unless and until the agency has (i) implemented procedures and 
obtained the necessary software and/or equipment to retain all agency-related text 
messages in a manner that can be organized, searched and retrieved and (ii) has 
trained agency personnel in such procedures. All employees are encouraged to use 
email instead of text messaging for agency business. 

(3) Social media. Social media is an important tool for communicating with 
the public, but must be done in a manner that is consistent with the Act. Social media 
Posts by the agency or its employees in connection with agency business are and must 
be treated as, public records. Unless and until an agency has adopted a written policy 
for the use of social media and the agency has adopted a procedure for organizing and 
archiving the agency's social media records the use of social media for agency 
business is prohibited. Only social media accounts controlled by the agency may be 
used for public business. Social media policies adopted under this rule must specify, at 
a minimum, (i) the purpose of an agency's social media accounts (ii) the person(s) 
authorized to use such accounts and (iii) procedures for organizing and archiving the 
agency's social media data. 

(4) File names and file systems for electronic records. Each agency must 
adopt and enforce rules for file names and file systems for the organization of electronic 
records. Such rules must address, at a minimum, the following issues: 

(a) Each agency shall create and use a logical filing system for all electronic 
records. 

(b) Each agency shall establish rules to provide consistent meaningful file 
names for all electronic records. 
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(c) Each agency shall require that electronic records be organized and stored on 
servers that are controlled by the agency, backed up, and protected from viruses, 
malware or unauthorized access. Each agency shall prohibit the use of local hard drive 
or storage devices that are not controlled by the agency. 

(5) Email. Each agency must adopt and enforce rules for the organization of 
email messages, addressing. Such rules must address, at a minimum, the following 
issues: 

(a) A user's Inbox and Sent Items folder are temporary locations for incoming 
and sent email, and not a permanent filing system. Allowing emails to accumulate in a 
user's Inbox or Sent items folder that must be searched in order to respond to a PRA 
request does not comply with RCW 42.56.100. Each agency must have appropriate 
software, procedures and training to enable emails to be regularly organized and easily 
retrieved. Each agency must adopt and enforce a rule requiring all agency personnel to 
move email messages from their Inbox and Sent Items folders to specific organized files 
on a regular basis to ensure that all public records are properly organized. 

(b) Emails should be organized by subject or matter, Oust like other agencv 
records. Each agency will determine the specific process to be used by the agency, 
such as (i) using folders within the agency's email program, (ii) using additional 
document organization software, or NO extracting email messages as separate files, or 
converting them to PDF files, to be stored along with other electronic records on the 
same subiect matter. Emails should be organized and stored in the same manner as 
other agency records on the same subject. 

(c). Each agency must adopt and enforce rules that specify how files received as 
email attachments will be organized. 

(d) Each agency must adopt and enforce rules specifying the information—such 
as a project name, matter name, case number or file number—that must be included in 
the subject line of every email. Public records officers must ensure that lists of 
approved email subject lines or matter or file numbers are updated and available to all 
email users, and that email users are in fact following the agency's email rules. 

(e) Each agency must adopt and enforce rules specifying (i) who is responsible 
for filing email messages, and(ii) where emails are sent to numerous recipients or 
received by numerous recipients, who is responsible for such email records. 

(6) Word processing files. Each agency must adopt and enforce rules for 
the organization of word processing files. Such rules must address, at a minimum, the 
following issues: 

(a) Each agency must adopt rules that treat word processing files as drafts and 
require final versions of public text documents to be published as PDF files (unless 
some other format is needed). 
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(b) Each agencies must adopt specific rules for naming and preserving the 
original word processing files for important public documents. 

(c) Each agency must adopt specific rules to ensure that whenever significant 
changes are made to important public documents that the word processing files are 
preserved, and that file names or file locations are changed to prevent previous 
versions of files from being overwritten. 

(d) Each agency must adopt rules establishing procedures by which a word 
processing file received as an attachment to an email message is given a proper file 
name and moved to the appropriate location in the agency's document filing system 
before working with the file. 

(7) Drafts shared with other agencies or officials. Each agency must 
adopt and enforce rules to protect successive drafts of important public documents from 
different agencies from disorganization or destruction. Such rules must at a minimum 
ensure that all different versions of important public documents are retained in an 
organized filing system and that file names and/or locations are changed to prevent 
previous versions from being overwritten or destroyed. 

(8) Exempt information in commonly-used forms. Each agency that uses 
standard forms in its government processes should review and revise its forms on a 
regular basis to limit the time and cost of redaction. Forms should be revised to (i) 
eliminate any unnecessary exempt information, and (ii) identify and segregate any 
necessary exempt information that should be redacted in response to a PRA request. 

(9) Records of PRA compliance. In the event of a dispute over whether an 
agency has conducted a reasonable search calculated to uncover all responsive 
documents the burden of proof is on the agency to prove that a reasonable search was 
conducted. Public records officers and other agency personnel engaged in searching 
for responsive records must retain written records of where, when and how the agencv 
searched for records, including without limitation, the key words used the custodians 
whose records were searched, whether any privately owned devices or accounts were 
searched, and the electronic and physical locations that were searched. Such records 
are not exempt, even if they are prepared by an attorney, and must be organized and 
retained along with all other documentation relating to a request for records. 

Public records officers and other agency personnel engaged in searching for 
responsive records may request legal advice from an agency's attorney. However,  
requests for legal advice and responses thereto must be identified as such and kept 
separate from records that contain nonexempt information about an agency's search for 
records. 

(10) Attorney invoices. Attorney invoices are important public records. 
RCW 42.56.903. Any redactions to attorney invoices causes delay and interferes with 
complete transparency. All outside legal counsel shall be instructed in writing as part of 
their retainer agreement with the agency, and each agency shall adopt and enforce a 
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rule, that (i) attorney invoices shall include detailed information about the specific 
attorney work performed and shall not contain any exempt information except in'specific 
unusual circumstances explained in writing (see below), and (ii) attorney invoices shall 
indicate the specific persons who were present at any meeting with legal counsel. In 
the unusual situation where an invoice must contain privileged information the billing 
attorney shall make a notation on the invoice explaining what information is privileged 
and why. 

(11) Records of external legal counsel. Records relating to the legal work 
of external legal counsel are the public records of the represented agency. Each 
agency that employs outside legal counsel must specify, both by rule and in the 
attorney's retainer agreement, that (i) during the course of representation the litigation 
files of outside counsel are public records whether or not those records are actually in 
the possession of the agency itself, and (ii) at the conclusion of representation the entire 
file must be provided to the agency in an organized fashion. When records relating to 
litigation or agency legal advice are requested the search must include responsive 
records that might be in the possession of an agency's external legal counsel. A private 
attorney or law firm may act as the sole custodian of some or all of an agency's legal 
files during the course of a representation but such files must be provided to the agency 
(i) when requested under the PRA and/or (ii) at the conclusion of representation so that 
the records can be properly archived. Each agency that employs outside legal counsel 
shall specify, both by rule and in the attorney's retainer agreement, (i) how the agency's 
legal files will be organized and delivered to the agency, and (ii) that the attorney shall 
not receive additional compensation for searching or organizing legal files in response 
to a PRA request. 

(12) Multi-agency organizations. (a) "Multi-agency organization" means 
any organization that represents a particular type of government official or local 
government entity and/or whose members include representatives of a particular type of 
government official or local government entity. Examples include Washington 
Association of Prosecuting Attorneys (WAPA), Washington State Association of 
Municipal Attorneys (WSAMA), Washington Association of Public Records Officers 
(WAPRO), the Association of Washington Cities (AWC), and the Washington State 
Association of Counties (WSAC). 

(b) No agency shall participate in any multi-agency organization unless and until 
that organization (1) has made a determination as to whether it is an "agency" under the 
PRA (such determinations may be subject to legal challenge), and (2) prominently 
discloses on its website, and states in its bylaws, the determination of whether an 
organization is an "agency" subject to the PRA. 

(c) Where a multi-agency organization is itself an "agency" subject to the PRA, 
the organization is responsible for all of its own public records. No agency shall 
participate in any multi-agency organization unless and until that organization (i) 
appoints a public records officer pursuant to RCW 42.56.580, and (ii) adopts and 
enforces reasonable .rules to protect the organization's records from disorganization and 
destruction pursuant to RCW 42.56.100. A member agency may not rely on the 
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organization to comply with the PRA with respect to any public records unless the 
member agency's PRA officer has determined that the organization has adopted 
reasonable rules pursuant to RCW 42.56.100 and that those rules are actually being 
enforced. 

(d) Whether or not a multi-agency organization is itself an "agency" under the 
PRA each member agency remains responsible for all of its own public records 
including all organization records in its possession. Each agency officer or employee 
who is a member of a board or committee of a multi-agency organization shall ensure 
the board or committee's compliance with RCW 42.56. 100 by either accepting 
responsibility for PRA compliance for all of the board or committee's records or 
confirming in writinq that another agency and its public records officer is responsible for 
such records. All public records must be organized and retained by an "agency" under 
the PRA. A member agency may not rely on a non-agency organization to comply with 
the PRA even if the organization offers or agrees to provide access to public records as 
if it were an agency. Each member agency must adopt and enforce reasonable rules 
for the organization of all organization records in its possession. A member agency 
may not rely on another agency to comply with the PRA with respect to any public 
records unless the member agency's PRA officer has determined that other agency has 
adopted reasonable rules for organization records pursuant to RCW 42.56. 100 and that 
those rules are being enforced. 

(e) No agency shall participate in any non-agency organization unless and until 
the organization ensures that an agency governed by the PRA has agreed in writing to 
be responsible for the organization's compliance with the PRA, to provide a PRA officer 
for the organization, and to adopt rules for the organization as if it were a single agency 
under RCW 42.56.100. That agency and public records officer must adopt and enforce 
reasonable rules to ensure that all of the records of an organization, board, or 
committee are retained in electronic format in organized files or folders as if the 
organization were an "a enc " under the PRA. All records of the organization must be 
kept under the control of the appointed agency and its public records officer unless and 
until a new agency and/or public records officer is appointed and actually takes control 
over the records in compliance with RCW 42.56.100 and record retention statutes. 

(f) Records of multi-agency organization meetings, conferences and email 
discussions among member agencies are important and time-sensitive. Such records 
must be kept organized in a single location under the control of a Single agency. Each 
organization shall adopt and enforce specific rules for email discussion groups that 
specify (i) the content of an email subject line, and (ii) a PRA officer or designee that 
must be copied on every email to enable the appointed agency to collect and organize 
email records. 

03) Correspondence with legislators. Each agency must adopt and 
enforce rules for the retention and central organization of any and all records sent to or 
received from individual members of the legislature and/or their staff. 
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(14) Identifiable future records. Legislative and administrative proceedings 
frequently require agencies to issue official decisions, recommendations and reports. In 
many cases such records are time-sensitive because parties and concerned citizens 
have only short period of time in which to take action in response. Any pending 
decision order, ordinance resolution recommendation or other official record that an 
agency is required by law to produce in any particular legislative or administrative 
matter is an identifiable public record for purposes of RCW 42.56.080 whether or not the 
record exists at the time it is requested. Agencies shall honor requests for such records 
by requiring the officer or body that will issue a decision, order, ordinance, resolution, 
recommendation or other official record to keep a list of persons who have requested 
the record, and to provide the record to those persons as soon as it is available. 

WAC 44-14-03005 Retention of records 

WCOG proposes revising the existing rule as follows: 

WAC 44-14-03005 Retention of records.  The Public Records Act (chapter 
42.56 RCW) and the records retention statutes (chapter 40.14 RCW) are two different 
laws. The record retention statutes were enacted by the legislature and have been in 
effect for many decades. The PRA was enacted in 1972 by popular initiative. 
Compliance with records retention laws does not necessarily comply with the PRA, 
particularly RCW 42.56.100, which requires agencies to adopt and enforce rules to 
prevent the disorganization and destruction of public records, and which forbids the 
scheduled destruction of records that have been reauested under the PRA. 

Both statutes require the appointment of an officer to comply with the statute. 
RCW 40.14.040 requires each agency to designate a "records officer." RCW 
42.56.580(1) requires each agency to appoint a "public records officer." Although these 
offices are created by different statutes, an agency should appoint the same person to 
perform the functions of both offices. 

Except as required by RCW 42.56.100, faln agency is not required to retain 
every record it ever created or used. The state and local records committees approve a 
general retention schedule for state and local agency records that applies to records 
that are common to most agencies.1 Individual agencies seek approval from the state 
or local records committee for retention schedules that are specific to their agency, or 
that, because of particular needs of the agency, must be kept longer than provided in 
the general records retention schedule. The retention schedules for state and local 
agencies are available at ((VAVW 6eG  tate wa gey!aFGhivesigs aspx)) 

www.sos.gov/archives/  (select "Records Management"). 

Retention schedules vary based on the content of the record. For example, 
documents with no value such as internal meeting scheduling emails can be destroyed 
when no longer needed, but documents such as periodic accounting reports must be 
kept for a period of years. Because different kinds of records must be retained for 
different periods of time, an agency is prohibited from automatically deleting all emails 
after a short period of time (such as thirty days). While many of the emails ((like ethe 
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publiG )) could be destroyed when no longer needed, many others must be 
retained for several years. Indiscriminate automatic deletion of all emails or other public 
records after a short period no matter what their content may prevent an agency from 
complying with its retention duties and could complicate performance of its duties under 
the Public Records Act. An agency should have a retention policy in which employees 
save retainable documents and delete nonretainable ones. An agency is strongly 
encouraged to train employees on retention schedules. Public records officers must 
receive training on retention of electronic records. RCW 42.56.152(5). 

The lawful destruction of public records is governed by retention schedules. The 
unlawful destruction of public records can be a crime. RCW 40.16.010 and 40.16.020. 

An agency is prohibited from destroying a public record, even if it is about to be 
lawfully destroyed under a retention schedule, if a public records request has been 
made for that record. RCW ((4210) 42.56.100. Additional retention requirements 
might apply if the records may be relevant to actual or anticipated litigation. The agency 
is required to retain the record until the record request has been resolved. RCW 
42.56.100. An exception exists for certain portions of a state employee's personnel file. 
RCW ((42x.295 ) 42.56.110. 

1. An agency can be found to violate the Public Records Act and be subject to the 
attorneys' fees and penalty provision if it prematurely destroys a requested record after a 
request is made. See Yacobellis v. City of Bellingham, 55 Wn. App. 706, 780 P.2d 272 
(1989). 

WAC 44-14-03006 Form of requests 

WCOG proposes the following new introductory paragraph to WAC 44-14-03006 (changes are 
shown in comparison to language in the current model rule): 

WAC 44-14-03006. Form of requests. There is.no  statutorily required format 
for a valid public records request.((-)) RCW 42.56.080(2). Agencies may recommend, 
but may not require, that requestors submit requests using an agency-provided form or 
web page. Agencies must respond to anv "specific request" for "identifiable records" 
which provides "fair notice" and "sufficient clarity" that it is a records reguest.1 An 
agency may publish rules, for the guidance of the public describing the established 
places at which, the employees from whom, and the methods whereby, records may 
most readily be requested. RCW 42.56.040; RCW 42.56.070(1) RCW 42.56.100; RCW 
34.05.220 (1)(b) (state agencies). 

1. RCW 42.56.080 (1) and (2): Hangartner v. City of Seattle. 151 Wn.2d 439 447 90 
P.3d 26 (2004) ("there is no official format for a valid PDA (PRAT request.")((.)); Wood v 
Lowe. 102 Wn. App. 872, 10 P.3d 494 (2000) (an agency's duty under the act is triggered 
when it receives a "specific request" for records and when the requestor states "the 
request with sufficient clarity to give the agency fair notice that it had received a request 
for public records"). 

Agency public internet web site records — No request required. A requestor 
is not required to make a public records request before inspecting downloading or 
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copying records posted on an agency's public web site. To save resources for both 
agencies and requestors, agencies are strongly encouraged to post commonly 
requested records on their web sites. Requestors are strongly encouraged to review an 
agency's web site before submitting a public records request. 

In-person requests. An agency must honor requests received in person during 
normal business hours. RCW 42.56.080(2). An agency should have its public records 
request form available at the office reception area so it can be provided to a "walk-in" 
requestor. The form should be directed to the agency's public records officer. 

Mail, email and fax requests. A request can be sent by U.S. mail. RCW 
((420,!)) 42.56.100. ((A reqUeSt Gaya alse be  made by aid fax,  or erally.  L~ 

request should be made to the ageRGY'S PHbliG FeGeFd6 E)#*Ger. An agenGy may 
preGGribe means of Fequests in its r"~ RG1 V 42.17.250/42.56.040 and 

42.1 0(l)M2 56 070(1);  RGVV 34 .05.220 (6tate ageRGiro,eS). )) Agencies also must 

accept requests orally; by email or, alternatively, via website portal (if available); or by 
fax (if an agency still .uses fax). Oral requests should be confirmed in writing; see 
further comment herein. Fax requests may be offered as a convenience to requestors 
who still use fax machines, but agencies shall not require that requests be made by fax. 

Public records requests using the agency's form or web page. An agency 
should have a public records request form. An agency is encouraged to make its public 
records request form available at its office, and on its web site. (( 
have a nHblin FeGGrds Feque6t f„rm.)) Some agencies also have online public records 
request forms or portals on a page on their web sites, set up to specifically receive 
public records requests. Agencies may recommend that requestors submit requests 
using an agency-provided form or web page. RCW 42.56.080(2). In this comment, 
requestors are.strongly encouraged to use the agency's public records request form or 
online form or portal to make records requests, and then provide it to the designated 
agency person or address. Following this step begins the important communication 
process under the act between the requestor and the agency.2 This step also helps 
both the requestor and the agency, because it better enables the agency to more 
promptly identify the inquiry as a public records request, timely confirm its receipt with 
the requestor, promptly seek clarification from the requestor if needed, and otherwise 
begin processing the agency's response to the request under the act. 

An agency request form or online form or portal should ask the requestor 
whether he or she seeks to inspect the records, receive a copy of them, or to inspect 
the records first and then consider selecting records to copy. An agency request form 
or online portal should recite that inspection of records is free and provide ((the pe 

)) information about copying fees. 

An agency request form or online form or portal should require the requestor to 
provide contact information so the agency can communicate with the requestor to, for 
example, clarify the request, inform the requestor that the records are available, or 
provide an explanation of an exemption. Contact information such as a name, phone 
number, and address or email should be provided. Requestors should provide an email 
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address because it is an efficient means of communication and creates a written record 
of the communications between them and the agency. An agency should not require a 
requestor to provide a driver's license number, date of birth, or photo identification. This 
information is not necessary for the agency to contact the requestor and requiring it 
might intimidate some requestors. 

2. See Hobbs v. State, 183 Wn. App. 925, 335 P.3d 1004 (2014) (Court of Appeals 
encouraged requestors to communicate with agencies about issues related to their PRA 
requests) and WAC 44-14-04003(3) ("Communication is usually the key to a smooth 
public records process for both requestors and agencies."). 

Bot requests. An agency may deny a "bot" request that is one of multiple 
requests from a requestor to the agency within a twenty-four-hour period if the agencv 
establishes that responding to the multiple requests would cause excessive interference 
with other essential agency functions. RCW 42.56.080(3). A "bot" request means a 
records request that an agency reasonably believes was automatically generated by a 
computer program or script. 

Oral requests.  A number of agencies routinely accept oral public records 
requests (for example, asking to look at a building permit). Some agencies find oral 
requests to be the best way to provide certain kinds of records. However, for some 
requests such as larger or complex ones, oral requests may be allowed but are 
problematic. An oral request does not memorialize the exact records sought and 
therefore prevents a requestor or agency from later proving what was included in the 
request. Furthermore, as described in this comment and in WAC 44-14-04002(1), a 
requestor must provide the agency with ((reasonable ) fair notice that the request is for 
the disclosure of public records; oral requests, especially to agency staff other than the 
public records officer or designee, may not provide the agency with the required 
((Teaao;able)) notice or satisfy the agency's Public Records Act procedures. Therefore, 
requestors are strongly encouraged to make written requests, directed to the 
designated agency person or address. 

If an agency receives an oral request, the agency staff person receiving it should 
immediately reduce it to writing and then verify in writing with the requestor that it 
correctly memorializes the request. If the staff person is not the agency's public records 
officer, he or she should inform the public records officer that the request has been 
submitted. The public records officer serves "as a point of contact for members of the 
public in requesting disclosure of public records and oversees the agency's compliance 
with the public records disclosure requirements." RCW 42.56.580. 

Prioritization of records requested.  An agency may ask a requestor to 
prioritize the records he or she is requesting so that the agency is able to provide the 
most important records first. An agency is not required to ask for prioritization, and a 
requestor is not required to provide it. 

Purpose of request. An agency cannot require the requestor to disclose the 
purpose of the request, ((with UVG  8XGePt4GRr

-,  ) except to establish whether inspection 
and copying would violate RCW 42.56.070(8) or 42.56.240(14), or other statute which 
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exempts or prohibits disclosure of specific information or records to certain persons. 
RCW ((424q-.27-W)) 42.56.080. (( i-st)) For example, if the request is for a list of 
individuals, an agency may ask the requestor if he or she intends to use the records for 
a commercial purpose; and, if (and only if) circumstances suggest the list might be used 
for a commercial purpose, the agency may require the requestor to state the purpose of 
the use of the list.5 An agency should specify on its request form that the agency is not 
authorized to provide public records consisting of a list of individuals for a commercial 
use. RCW 42.17260/ 2.56.070(((g)}-9). 

((SeGeRd)) And, an agency may seek information sufficient to allow it to 
determine if another statute prohibits disclosure. For example, some statutes allow an 
agency to disclose a record only to ((a GlaimaRt fnr be%fitc Or hio OF her 
repre6ent ))  identified persons. In such cases, an agency is authorized to ask the 
requestor if he or she fits the ((sr+teFiee)) statutory criteria for disclosure of the record. 

5. Op. Att'y Gen. 12 (1988), at 11; Op. Att'y Gen. 2 (1998), at 4; SEW Healthcare 775W 
v. State et al., 193 Wn. App. 377, 377 P.3d 214 (2016). 

Indemnification. An agency is not authorized to require a requestor to 
indemnify the agency. ((Qp. A y e'en. 42 (1988`.3))6 

6. Op. Att'y Gen. 12 (1988). See also RCW ((42-~aT)) 42.56.060 which provides: 
"No public agency, public official, public employee, or custodian shall be liable, nor shall a 
cause of action exist, for any loss or damage based upon the release of a public record if 
the public agency, public official, public employee, or custodian acted in good faith in 
attempting to comply with the provisions of this chapter." ((Thercf Fe aR agen  y has  li 

l.Tt~ :~1f7'iT:1:si MWil'.7i{s~ 

~10  MMMM 

PROCESSING OF PUBLIC RECORDS REQUESTS—GENERAL 
WAC 44-14-040 et seq. 

[See separate comment letter for WCOG's comments on WAC 44-14-040 through 44-14-04005] 

WAC 44-14-04006 Closing request and documenting compliance. 

WCOG proposes revising the section as follows: 

WAC 44-14-04006 Closing request and documenting compliance. (1) 
Fulfilling request and closing letter. A records request has been fulfilled and can be 
closed when a requestor has inspected all the requested records, all copies have been 
provided, a web link has been provided (with assistance from the agency in finding it, if 
necessary), an entirely unclear request has not been clarified, a request or installment 
has not been claimed or reviewed, or the requestor cancels the request. An agency 
should provide a closing letter stating the scope of the request and memorializing the 
outcome of the request. A closing letter may not be necessary for smaller requests, or 
where the last communication with the requestor established that the request would be 
closed on a date certain. The outcome described in the closing letter might be that the 
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requestor inspected records, copies were provided (with the number range of the 
stamped or labeled records, if applicable), the agency sent the requestor the web link, 
the requestor failed to clarify the request, the requestor failed to claim or review the 
records within thirty days, or the requestor canceled the request. The closing letter 
should also ask the requestor to promptly contact the agency if he or she believes 
additional responsive records have not been provided. 

(2) Returning assembled records. An agency is not required to keep 
assembled records set aside indefinitely. This would "unreasonably disrupt" the 
operations of the agency. RCW ((42.x-r?-.2-7-W)) 42.56.080. In those cases where the 
agency has not made an electronic copy of the records provided to the requestor,  after 
a request has been closed, an agency should return the assembled records to their 
original locations. Once returned, the records are no longer subject to the prohibition on 
destroying records scheduled for destruction under the agency's retention schedule. 
RCW ((42=- 7.90)) 42.56.100. 

(3) Retain copy of records provided. Except in unusual circumstances an 
agency should create and retain an electronic copy of the records provided to the 
requestor. Even where a requester asks for paper copies the agency should make a 
PDF copy of the requested records and then print the paper copies from the PDF file. 
Agencies should use electronic PDF redaction software rather than redacting paper 
records by hand. Where a PDF file has been electronically redacted the agency should 
also retain a copy of the unredacted PDF file. ((In 6eM8  Gases if may be wise fAr the 

req uest. This allow the agennv to i- OG McRt what was provided.))  A growing number M the a.~yv~ ~v 

of requests are for a copy of the records provided to another requestor, which can easily 
be fulfilled if the agency retains a copy of the records provided to the first requestor. 
The copy of the records provided should be retained for ((a)) the period of time 
consistent with the agency's retention schedules for records related to disclosure of 
documents. 

WAC 44-14-04007 Later discovered records. 

No comments. 

PROCESSING OF PUBLIC RECORDS REQUESTS—ELECTRONIC 
RECORDS 

WAC 44-14-050 et seq. 

WAC 44-14-050 Processing of public records requests—
Electronic records. 

WAC 44-14-050 Processing of public records requests—Electronic 
records. (1) Scanninq paper records. (Name of agency) shall copy existing paper 
records by scanning such records to create electronic copies (usually PDF files) 
whether or not the requestor wants electronic copies or paper copies. 
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((4)) (2) Requesting electronic records. The process for requesting electronic 
public records is the same as for requesting paper public records. 

((2)) (3) Providing electronic records. When a requestor requests records in 
an electronic format, the public records officer will provide the nonexempt records or 
portions of such records that are reasonably locatable in an electronic format that is 
used by the name of agencyl and is generally commercially available, or in a format 
that is reasonably translatable from the format in which the agency keeps the record. 
Costs for providing electronic records are governed by (( )) RCW 
42 56 120 and 42.56.130. The fee schedule is available at (agency address and web 
site address). 

((3)) (4)  Databases and customized electronic access ((to databases)) 
services. A database is an organized collection of computer data existinq in one or 
more computer files. Databases make it easy for agencies to collect, organize and 
manipulate large amounts of data. Because the information in databases is contained 
in organized fields records and tables it is easier to access, search and manipulate 
than other forms of information. A database is a "writing" and therefore a "public recor 

be copied If a 
database and provides (or pays for) a sufficient storage device or online account to 
receive a copy, the agency must provide a redacted electronic copy. 

While not required, and with the consent of the requestor, the (name of agency) 
may decide to provide customized ((aGGes i i;der RGVV 43.105.290  if the reGer- ! is nn+ 

)) 
electronic access services and assess charges under RCW 42.56.120(2)(f). A 
customized service charge applies only if the (name of agencv) estimates that the 
request would require the use of information technology expertise to prepare data 
compilations or provide customized electronic access services when such compilations 
and customized access services are not used by the agency for other purposes. The 
(name of agency) may charge a fee consistent with RCW ((43.105.280)) 42.56.120 

for such customized access. The fee schedule is available at (agency address 
and web site address). 

WAC 44-14-05001 Access to electronic records. 

WAC 44-14-05001 Access to electronic records. The Public Records Act 
does not distinguish between access to paper and electronic records. There is no legal 
or factual difference between ``copying" and "scanning" paper records. Modern copiers 
and multifunction document machines create copies of paper documents by first 
scanning the document to create a digital image and then print the image onto paper, if 
that output is selected by the user. The PRA requires agencies to provide copies of 
public records regardless of the form of the writing in which the record is contained. 
Scanning paper records is must a modern method of copying paper records. Scanning a 
paper record does not create a new public record but merely a copy of an existing 
public record. RCW 42.56.120(1). 
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((44stead,4))  The act explicitly includes electronic records within its coverage. 
The definition of "public record" includes a "writing," which in turn includes "existing data 

/
compilations from which information may be obtained or translated." RCW 
((Q2.47 120(48) (iRGGFporat~~i re€erer-rse-into 4~v VV X 2.56.0 4 0))) 
42.56.01

y
0
-
(
v
4

\
). Many agency records are now in an electronic format. Many of these 

electronic formats such as Windows@ products are generally available and are 
designed to operate with other computers to quickly and efficiently locate and transfer 
information. Providing electronic records can be cheaper and easier for an agency than 
paper records. Furthermore, RCW ((43.05:259)) 43.105.351 provides: "It is the intent 
of the legislature to encourage state and local governments to develop, store, and 
manage their public records and information in electronic formats to meet their missions 
and objectives. Further, it is the intent of the legislature for state and local governments 
to set priorities for making public records widely available electronically to the public." 

In general, an agency shall provide electronic records in an electronic format if 
requested in that format, if it is reasonable and feasible to do so.1 An agency may 
translate a record into an alternative electronic format at the request of the requestor if it 
is reasonable and feasible to do so. Such translation into an alternative format does not 
create a new public record for the purposes of copying fees. RCW 42.56.120(1). An 
agency can provide links to specific records on the agency's public internet web site. 
RCW 42.56.520. An agency shall not impose copy charges for access to or 
downloading records that the agency routinely posts on its internet web site prior to the 
receipt of a request unless the requestor has specifically requested that the agencv 
provide copies of such records by other means. RCW 42.56.120(2)(e). 

Reasonableness and technical feasibility ((+s)) are the touchstone for providing 
electronic records. An agency should provide reasonably locatable electronic public 
records in either their original generally commercially available format (such as an 
Acrobat PDFO file) or, if the records are not in a generally commercially available 
format, the agency should provide them in a reasonably translatable electronic format if 
possible. In the rare cases when the requested electronic records are not reasonably 
locatable, or are not in a generally commercially available format or are not reasonably 
translatable into one, the agency might consider customized access.((See VVAG 44 4 4 

-ases is de rninin  iic Sec -v-v~~v —roo VVAG .~4 14 050(3).)) 

Delivering electronic records can be accomplished in several ways or a 
combination of ways. For example, an agency may post records on the agency's 
internet web site and provide the requestor links to specific documents; make a 
computer terminal available at the agency so a requestor can inspect electronic records 
and designate specific ones for copying; send records by email; copy records onto a 
CD, DVD or thumb drive and mail it to the requestor or making it available for pickup 
upload records to a cloud-based server, including to a file transfer protocol (FTP) site 
and send the requestor a link to the site; provide records through an agency portal; or,  
through other means. Most agencies should have the ability to provide electronic 
records by internet transmission, either through the agency's own web portal or by using 
a commercial file delivery service such as Drop Box. Email delivery is the preferred 
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method of delivery for smaller data files. There may be size limits with the agency's 
email system or the requestor's email account with respect to the volume, size or types 
of emails and attachments that can be sent or received. 

What is reasonable and technically feasible for copying and delivery of electronic 
records in one situation or for one agency may not be in another. Not all agencies, 
especially smaller units of local government, have the electronic resources of larger 
agencies and some of the generalizations in these model rules may not apply every 
time. If an agency initially believes it cannot provide electronic records in an electronic 
format, it should confer with the requestor and the two parties should attempt to 
cooperatively resolve any technical difficulties. See WAC 44-14-05003. It is usually a 
purely technical question whether an agency can provide electronic records in a 
particular format in a specific case. 

WAC 44-14-05002 "Reasonably locatable" and "reasonably 
translatable" electronic records. 

WAC 44-14-05002 "Reasonably locatable" and "reasonably translatable" 
electronic records. (1) "Reasonably locatable" electronic records. The act 
obligates an agency to provide nonexempt "identifiable ... records." RCW 42.56.080. 
An "identifiable record" is essentially one that agency staff can "reasonably locate." 
WAC 44-14-04002(2). Therefore, a general summary of the "identifiable record" 
standard as it relates to electronically locating public records is that the act requires an 
agency to provide a nonexempt "reasonably locatable" record. This does not mean that 
an agency can decide if a request is "reasonable" and only fulfill those requests. 
Rather, "reasonably locatable" is a concept, grounded in the act, for analyzing electronic 
records issues. 

Agencies are required to adopt and enforce reasonable rules to protect public 
records from disorganization or destruction. RCW 42.56.100. An agency's failure to 
comply with this requirement does not relieve the agency from its obligation to produce 
reasonably locatable records or make any public record not reasonably locatable. 

In general, a "reasonably locatable" electronic record is one which can be located 
by the subject matter of the record or with typical search features and organizing 
methods contained in the agency's current software. For example, a retained email 
containing the term "XYZ" is usually reasonably locatable by using the email program 
search feature. However, ((a-n)) some email search ((feature has)) features have 
limitations, such as not searching attachments, but ((+s)) are a good starting point for the 
search. Information might be "reasonably locatable" by methods other than a search 
feature. For example, a request for a copy of all retained emails sent by a specific 
agency employee for a particular date is "reasonably locatable" because it can be found 
utilizing a common organizing feature of the agency's email program, such as a 
chronological "sent" folder. Another indicator of what is "reasonably locatable" is 
whether the agency keeps the information in a particular way for its business purposes. 
For example, an agency might keep a database of permit holders including the name of 
the business. The agency does not separate the businesses by whether they are 
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publicly traded corporations or not because it has no reason to do so. A request for the 
names of the businesses which are publicly traded is not "reasonably'locatable" 
because the agency has no business purpose for keeping the information that way. In 
such a case, the agency should provide the names of the businesses (assuming they 
are not exempt from disclosure) and the requestor can analyze the database to 
determine which businesses are publicly traded corporations. 

(2) "Reasonably translatable" electronic records. The act requires an 
agency to provide a "copy" of nonexempt records (subject to certain copying charges). 
RCW 42.56.070(1) and 42.56.080. To provide a photocopy of a paper record, an 
agency must take some reasonable steps to mechanically translate the agency's 
original document into a useable copy for the requestor such as copying it in a copying 
machine, or scanning it to create a PDF file (( )). Similarly, an 
agency must take some reasonable steps to prepare an electronic copy of an electronic 
record or a paper record. Providing an electronic copy is analogous to providing a 
paper record: An agency must take ((rGasa;able)) steps to translate the agency's 
original into a useable copy for the requestor, if it is reasonable and feasible for it to do 
so. 

The "reasonably translatable" concept typically operates in two ((throe kind „fl) 
situations: 

b))) (a) An agency has an electronic record in a generally commercially 
available format (such as a Windows® product); or 

(({s}))() An agency has an electronic record in an electronic format but the 
requestor seeks a copy in a different electronic format. 

The following examples assume no redactions are necessary. 

nom. 

.. ~~ ■■ - - 

(({44)) Q Agency has electronic records in a generally commercially 
available format. When an agency has an electronic record in a generally 
commercially available format, such as an Excel® spreadsheet, and the requestor 
requests an electronic copy in that format, no translation into another format is 
necessary; the agency should provide the spreadsheet electronically. Another example 
is where an agency has an electronic record in a generally commercially available 
format (such as Word®) and the requestor requests an electronic copy in Word®. An 
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agency cannot instead provide a WordPerfect® copy because there is no need to 
translate the electronic record into a different format. In the paper-record context, this 
would be analogous to the agency intentionally making an unreadable photocopy when 
it could make a legible one. Similarly, the WordPerfect® "translation" by the agency is 
an attempt to hinder access to the record. In this example, the agency should provide 
the document in Word® format. Electronic records in generally commercially available 
formats such as Word® could be easily altered by.the requestor. Requestors should 
note that altering public records and then intentionally passing them off as exact copies 
of public records might violate various criminal and civil laws. 

((44)) ii Agency has electronic records in an electronic format other than 
the format requested. When an agency has an electronic record in an electronic 
format (such as a Word® document) but the requestor seeks a copy in another format 
(such as WordPerfect®), the question is whether the agency's document is "reasonably 
translatable" into the requested format. If the format of the agency document allows it to 
"save as" another format without changing the substantive accuracy of the document, 
and the agency has a WordPerfect® license, this would be "reasonably translatable." 
The agency's record might not translate perfectly, but it was the requestor who 
requested the record in a format other than the one used by the agency. Another 
example is where an agency has a database in a unique format that is not generally 
commercially available. A requestor requests an electronic copy. The agency can 
convert the data in its unique system into a near-universal format such as a comma-
delimited or tab-delimited format. The requestor can then convert the comma-delimited 
or tab-delimited data into a database program (such as Access®) and use it. The data 
in this example is "reasonably translatable" into a comma-delimited or tab-delimited 
format so the agency should do so. A final example is where an agency has an 
electronic record in a generally commercially available format (such as Word®) but the 
requestor requests a copy in an obscure word processing format. The agency offers to 
provide the record in Word® format but the requestor refuses. The agency can easily 
convert the Word® document into a standard text file which, in turn, can be converted 
into most programs. The Word® document is "reasonably translatable" into a text file so 
the agency should do so. It is up to the requestor to convert the text file into his or her 
preferred format, but the agency has provided access to the electronic record in the 
most technically feasible way and not attempted to hinder the requestor's access to it. 

(3) Agency should keep an electronic copy of the electronic records it 
provides. An electronic record is usually more susceptible to manipulation and 
alteration than a paper record. Therefore, an agency should keep((,  `eihon feasible,))  an 
electronic copy of the electronic records it provides to a requestor to show the exact 
records it provided, for the time period required in its records retention schedule. 
Additionally, an electronic copy might also be helpful when responding to subsequent 
electronic records requests for the same records. 

WAC 44-14-05003 Parties should confer on technical issues. 

[WCOG has no comments on the AGO's proposed amendments to WAC 44-14-05003.] 
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WAC 44-14-05004 Customized access. 

[WCOG has no comments on the AGO's proposed amendments to WAC 44-14-05004.] 

WAC 44-14-05005 Relationship of Public Records Act to court 
rules on discovery of "electronically stored information." 

[WCOG has no comments on the AGO's proposed amendments to WAC 44-14-05005.] 

EXEMPTIONS 
WAC 44-14-060 et seq. 

[WCOG proposes revising the existing rule as follows:] 

WAC 44-14-060 Exemptions. 

(1) The Public Records Act provides that a number of types of documents are 
exempt from public inspection and copying. In addition, documents are exempt from 
disclosure if any "other statute" exempts or prohibits disclosure. Requestors should be 
aware of the following exemptions, outside the Public Records Act, that restrict the 
availability of some documents held by (name of agency) for inspection and copying: 

(List other laws) 

(2) The (agency) is prohibited by statute from disclosing lists of individuals for 
commercial purposes. 

(3) The (name of agency) will adopt and enforce specific rules for organizing its 
public records to prevent commonly-asserted exemptions from causing excessive delay 
or disruption in responding to a PRA request. 

WAC 44-14-06001 Agency must publish list of applicable 
exemptions. 

WCOG concurs in the AGO's proposed amendments to WAC 44-14-06001. 

WAC 44-14-06002 Exemptions. 

[WCOG proposes revising the existing rule as follows:] 

WAC 44-14-06002 ((Summary )) Exemptions. (((! ` Gener ))  The act 
and other statutes contain hundreds of exemptions from disclosure and dozens of court 
cases interpret them. A full treatment of all exemptions is beyond the scope of the 
model rules. For a discussion of several commonly used exemptions see these 
documents on the attorney general's office web site: Open Government Resource 
Manual at http://www.atg.wa.gov/open-government-resource-manual  (the manual 
contains a discussion and summaries of many exemptions, links to statutes and links to 



many court decisions and several attorney general opinions): the code reviser's annual 
list of exemptions in the state code, available at http://www.atg.wa.gov/sunshine-
committee  and a guidance document on the attorney-client privilege and work-product 
doctrine, available at http:/Iwww.atq.wa.gov/model-rules-public-disclosure.  

(1) Attorney-client privilege. Agency legal files are subiect to public records 
requests, and must be produced to the extent they contain material that is not 
privileged, work product, or otherwise exempt from disclosure. Agencies and their 
attorneys should recognize that failure to properly organize and identify exempt material 
in legal records can cause unnecessary and time-consuming delays in responding to 
public  records requests, and can interfere with the agency's obligation to provide fullest 
assistance to requesters. Accordingly, agencies and their attorneys shall assure proper 
organization of legal files, and identification of privileged or potentially privileged 
material, including without limitation through the following practices. 

Each agency's attorney, prosecuting attorney or law department shall maintain a 
list, in a common, convenient electronic format, of all agency litigation and discrete 
identifiable legal matters, including (i) the case name and court, if any, (ii) a file name or 
number to be used in all agency documents relating to the matter, (iii) the attorney(s) in 
charge of the matter, and (iv) the agency personnel who have decision-making authority 
and/or access to privileged information about the matter. The list shall be available to 
all agency employees as well as the public, and to the extent possible shall not contain 
any exempt information whatsoever. Each agency's PRA officer shall ensure that the 
agency's legal matter list is kept up to date, and that agency attorneys and their staffs 
are including the required file name and/or number on all related records. 

Agency attorneys should, whenever possible, identify attorney-client privileged 
records as such by (i) making a conspicuous notation such as "***ATTORNEY-CLIENT 
PRIVILEGED **** in the subiect line, header or footer of every privileged document, and 
(ii) identifying the legal matter by its approved file name or number. Agency attorneys 
shall not designate records as privileged absent a well-founded belief that the records 
are privileged. Agency attorneys should avoid mixing privileged or otherwise protected 
information and non-exempt information in a single document, and should encourage 
those with whom they communicate to segregate privileged communications into 
separate records. Where privileged legal advice is mixed with non-exempt 
communications, the privileged portion of the document should be clearly identified so 
that it can be redacted without legal review. 

(2) Records relevant to a controversy (work product). Each agency's 
PRA officer shall ensure that the agency's list of legal matters required by subsection 
(1) is kept up to date, and that agency attorneys and their staffs are including the 
required file name or number on all records that contain work product. Because the 
exemption in RCW 42.56.290 only applies to records that are relevant to a controversy, 
no agency will redact any information pursuant to that exemption unless and until the 
agency has specifically identified the relevant controversy and/or updated the agency's 
legal matter list accordingly. 
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Agency attorneys should, whenever possible, identify records that contain 
attorney work product as such by (i) making a conspicuous notation such as 
"***ATTORNEY WORK PRODUCT - PRIVILEGED **** in the subject line header or 
footer of every document containing work product, and (ii) identifying the legal matter by 
its approved file name and/or number. Agency attorneys shall not designate records as 
exempt under RCW 42.56.290 absent a well-founded belief that the records are 
exempt. Agency attorneys should avoid mixing privileged legal advice including 
attorney theories and mental impressions exempt under RCW 42.56.290 with ordinary 
work product in a single document. 

(3) Litigation correspondence and pleading files. Each agency attorney 
shall maintain organized chronological files of (i) all external correspondence including 
email, and (ii) all pleadings, for each separate agency legal matter. Such files shall be 
kept in electronic format and in the possession of the agencv itself, and shall not contain 
any exempt information so that copies of the files can be quickly provided to requestors 
without the need for any review of the records. 

(4) Common interest and joint defense agreements. No record shared 
with any party or person outside the agency shall be withheld as exempt under either 
the common interest or joint defense doctrines unless the attorneys for all parties to the 
common interest or ioint defense have stated in a written agreement (i) who the parties 
to the agreement are, (ii) what the specific common interests and/or ioint defenses are 
and (iii) that the parties intend and agree to share confidential information within the 
scope of the specifically identified common interests and/or ioint defenses. Whenever 
records subiect to a common interest or ioint defense claim are requested the agency 
will provide the requestor with a copy of the written agreement as part of the explanation 
of redactions required by RCW 42.56.210(3). The written agreement shall be filed in 
the correspondence file required by subsection (3). The written agreement shall not 
contain any exempt information and shall not be redacted. Whenever a party to a joint 
defense or common interest agreement sends confidential information to another party 
pursuant to the agreement the shared document(s) shall have a conspicuous notation 
that the information is -governed by the specific agreement identified by name and date. 

(5) Passwords. Each agency shall adopt and enforce rules to prohibit the 
inclusion of exempt passwords (or access codes) in documents created for any reason 
other than to communicate or document such passwords. When a non-exempt record 
containing an exempt password is requested the PRA officer will instruct the person 
whose password is at issue to change the password and to avoid including passwords 
in nonexempt records in the future. When a non-exempt email record containing an 
exempt password is requested the agency will instruct the person whose password is at 
issue to change the password and then produce the email without redacting the 
password. 

Each agency shall instruct its officers and employees who use conference call 
systems that conference call passwords and access codes will not be redacted under 
RCW 42.56.420(4) and that such passwords should be changed on a regular basis. 
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COSTS OF PROVIDING COPIES OF PUBLIC RECORDS 
WAC 44-14-070 et seq. 

WAC 44-14-070 

WAC 44-14-070 Costs of providing copies of public records. (1) ((Costs 
for  paper pies)) Inspection. There is no fee for inspecting public records,, 
including inspecting records on the (name of agency) web site. ((^ requester may 

ebtaiR standard b!aGk and white phEAGG9pies for (arneunt) Gents per page and Gole 
eenleQ for (emei int) Gems per  nerve 

(if ag~onndcnnide6 tn nh arg E mere than fifteen nontc  n or page,   use the 
fellewing language:) The (name of agenGY) Gharges (amount) peF page feF a standaFd 

b!aGk  and white nhnteeepy of a reeerrd selected by a requestor )) 

(2) Actual costs. (If the agency determines it will charge actual costs for 
copies it may do so after providinq notice and a public hearing.) A statement of the 
factors and the manner used to determine ((this charge)) the charges for copies is 
available from the public records officer. The costs for copies of records are as 
follows (provide details): 

(3) (Alternative) Statutory default costs. (If the agency determines it will not 
charge actual costs for copies but instead will assess statutory costs, it must have a 
rule or regulation declaring the reasons that determining actual costs would be unduly 
burdensome). The (name of agency) is not calculating actual costs for copying its 
re-cords because to do so would be unduly burdensome for the following reasons: 
The (name of agency) does not have the resources to conduct a study to determine 
actual copying costs for all its records; to conduct such a study would interfere with 
other essential agency functions-,  and through the legislative process, the public and 
requestors have commented on and been informed of authorized fees and costs 
provided in the Public Records Act including RCW 42.56.120 and other laws. 
Therefore in order to timely implement a fee schedule consistent with the Public 
Records Act it is more cost efficient expeditious and in the public interest for the 
(name of agency) to adopt the state legislature's approved fees and costs ((
of  the (narne of aqenGY) 

#eest 
reeerrdo  as  autherizerd in RQVV 4254: 120 onrd as u~~u u 

p ~bliohed in the ager,r+ fee oohed ile.))  for the agency records, as authorized in RCW 7Tcrp'rrir~ ccr-rr,--c,-rc~ uc~cn'c~J-r 

42 56 120 except for unique identified records for which actual costs can be determined, 
or where the agency decides to waive charging costs. 

(4) Fee schedule. The fee schedule is available at (office location) and on 
(name of agency) web site at (insert web site address). 

(5) Processing payments. Before beginning to make the copies or 
processing a customized service, the public records officer or designee may require 
deposit of up to ten percent of the estimated costs of copying all the records selected 
by the requestor. The public records officer or designee may ((alse)) require the 
payment ((of theremainder of th- nn

I-
j.  - Bests before rey 

r 
n ry rd irdin all the renero er 

~ 
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the r,a  ymeRt))  of the costs of copying an installment before providing that installment. 
The (name of agency) will not charge sales tax when it makes copies of public 
records. 

■ ~~~~ - 

{3})) Costs of mailing. The (name of agency) may also charge actual costs 
of mailing, including the cost of the shipping container. 

(({4})) M Payment. Payment may be made by cash, check, or money order to 
the (name of agency). 

WAC 44-14-07001 

WAC 44-14-07001 General rules for charging for copies. (1) No fees 
for costs of locating records or preparing records for inspection or copying. An 
agency cannot charge a fee for locating public records or for preparing the records 
for inspection or copying. RCW ((4247.300;)) 42.56.120.1  An agency cannot 
charge fees for a person to inspect or access records on the agency's public internet 
web site. An agency cannot charge a fee for access to or downloading records the 
agency routinely posts on its public internet web site prior to the receipt of a 
request unless the requestor has specifically requested that the agency provide 
copies of such records through other means. RCW 42.56.120 (2)(e). 

1. See also Op. Att'y Gen. 6 (1991). 

An agency cannot charge a "redaction fee" for the staff time necessary to 
prepare the records for inspection, for the copying required to redact records before 
they are inspected, or an archive fee for getting the records from ((effsite)) off- 
site. Op. Att'y Gen. 6 (1991). These are the costs of making the records 
available for inspection or copying and cannot be charged to the requestor. 

If i} attempts }n h e mere +hors fteeR  neRtS vier page m.wimiim fnr n--ir-crccet-rrpro r~Ei ~a-~~~rrvr~rrrca-r— ccn—~cu~r~P~P~J~ 
p epies-0) Actual costs. If assessinq actual costs, an agency must establish a 
statement of the "actual cost" of the copies it provides, which must include a 
"statement of the factors and the manner used to the determine the actual per page 
cost." RCW ((42.17.26Q(7-)/)) /)) 42.56.070(7). ((An agenGY may inGl de the GGSts"d fectly 
nG 

te--  make —the GePies. RGVV 42.17.260  
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The actual costs include the actual cost of the paper and the per page cost for use 
of agency copying (including scanning) equipment, the actual cost of the electronic 
production or file transfer of the record; the use of any cloud-based data storage 
and processing service; costs directly incident to the cost of postage or delivery 
charges and the cost of any container or envelope used; and, the costs directly 
incident to transmitting such records in an electronic format, including the cost of 
any transmission charge and the use of any physical media device provided by the 
agency. An agency may include staff salaries, benefits or other general administrative 
or overhead charges only if those costs are directly related to the actual cost of 
copying the public records. Staff time to copy and send the records may be included in 
an agency's actual costs. An agency's calculations and reasoning need not be 
elaborate but should be detailed enough to allow a requestor or court to determine if 
the agency has properly calculated its copying charges. ((° ageRGY 6ho ld 

)) 
When calculating any fees authorized under this section, an agency shall use the most 
reasonable, cost-efficient method available to the agency as part of its normal 
operations. 

2. The costs of staff time is allowed only for making copies. An agency cannot charge for 
staff time for locating records or other noncopying functions. See RCW ((42.17.300/)) 
42.56.120. ("No fee shall be charged for locating public documents and making them 
available for copying.")((.)) 

An agency's statement of such actual costs may be adopted by an agency 
only after providing notice and public hearing. RCW 42.56.070(3). 

(3) Statutory default costs.  If an agency opts for the default copying 
charges ((of fifteeR  „eRtS  peF  pa  )) pursuant to RCW 42.56.120, it need not calculate 
its actual costs. RCW ((42.!7.26Q(3)/42.56-0; OT3T 

.._ 

..  Mil  
.. , 
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t4})) 42.56.120(2)(b). However, it must declare the reasons for why calculating 
the actual costs would be unduly burdensome, and then it is limited to the statutory 
costs for those records. Id. 

The statutory default costs include different charges per record or groups of 
records, or an alternative flat fee of up to two dollars for any request when the 
agency reasonably estimates and documents that the allowable statutory costs are 
clearly equal to or more than two dollars. RCW 42.56.120 (2)(d). If using the 
statutory flat fee, the agency can charge the flat fee only for the first installment for 
records produced in multiple installments, and no fees can be assessed for subsequent 
installments. 

Statutory default charges can be combined to the extent that more than one 
type of charge applies to a particular request, unless the agency is assessing 
the statutory flat fee for a request. RCW 2.56.120 (3)(c). The statutory default 
costs include actual costs of digital storage media, mailing containers, and postage. 
RCW 42.56.120 (3)(d). 

(4) Fee schedule. The agency should make its fee schedule publicly available 
on its web site and through other means. 

(5) Estimate of costs for requestor. If a requestor asks, an agency 
must provide a summary of the applicable charges, or the cost of customized service 
charges, before copies are made and the requestor may revise the request to reduce 
((the hpor~noPieS  to be made,  thus)) the applicable charges. RCW 
42.56.120(2)(f). An agency must also provide a requestor, in advance, information 
concerning customized service charges if the request involves customized service. 
RCW 42.56.120(3). 

Copying charges apply to copies selected by requestor. Often a 
requestor will seek to inspect a large number of records but only select a smaller 
group of them for copying. Copy charges can only be charged for the records 
selected by the requestor. RCW ((42-47,3M)) 42.56.120 (charges allowed for 
"providing" copies to requestor). 

The requestor should specify whether he or she seeks inspection or copying. 
The agency should inform the requestor that inspection is free. This can be noted on 
the agency's request form. If the requestor seeks copies, then the agency should 
inform the requestor of the copying charges for the request. An agency should not 
assemble a large number of records, fail to inform the requestor that inspection 
is free, and then attempt to charge for copying all the records. 

Sometimes a requestor will choose to pay for the copying of a large batch of 
records without inspecting them. This is allowed, provided that the requestor is 
informed that inspection is free. Informing the requestor on a request form that 
inspection is free is sufficient. 

UR=21 191MUMM1 



(((a))) `7) Use of outside vendor. Typically an agency makes the requested 
copies. However, an agency is not required to copy records at its own facilities. An 
agency can send the project to a commercial copying center and bill the requestor 
for the amount charged by the vendor.3 An agency is encouraged to do so when 
an outside vendor can make copies more quickly and less expensively than an 
agency. An agency can arrange with the requestor for him or her to pay the vendor 
directly. This is an example of where any agency might enter into an alternative fee 
arrangement under RCW 42.56.120(4). Another example of a possible alternate fee 
arrangement involves recurrinq (i.e. monthly) requests for the same records, which 
could be provided for a set fee to the requester without the need for a separate request. 
An agency cannot charge the default ((f,~8en-GeRts—per page  rate)) charges when 
its "actual cost" at a copying vendor is less. The default rates ((is)) are only for 
agency-produced copies. RCW ((42.17.300 )) 42.56.120. 

3. (( harges).)) Benton 
County v. Zink, 191 Wn. App. 269, 361 P.3d 801 (2015). 

(({ }))(8) Sales tax. An agency cannot charge sales tax on copies it makes at 
its own facilities. RCW 82.12.02525. 

((q4)) jsCosts of mailing or sending records. If a requestor asks an 
agency to mail copies, the agency may charge for the actual cost of postage and 
the shipping container (such as an envelope or CD mailing sleeve). RCW ((4247-.2-60 
(7)(a) )) 42.56.070 (7)(a). 

(10) Sample fee statutory default schedule. A sample statutory default 
fee schedule is provided in this comment. Some agencies may have other 
statutes that govern fees for particular types of records and which they may want 
to also include in the schedule. See RCW 42.56.130. Or, an agency may use 
the statutory default schedule for the majority of its records and go through the 
process to determine actual costs for some specialized records (for example, for 
large blueprints or oversized colored maps that are printed onto paper). While 
not included in the sample schedule below, an agency might also decide to use the 
up to two dollar statutory flat fee for some types of requests, per RCW 42.56.120 
(2)(d). 

[WCOG has no comments on the AGO's sample fee schedule] 

WAC 44-14-07003 

[WCOG concurs in the AGO's proposed repeal of WAC 44-14-07003.] 

WAC 44-14-07004 

[WCOG concurs in the AGO's proposed revisions to WAC 44-14-07004.] 
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WAC 44-14-07005 

[WCOG concurs in the AGO's proposed revisions to WAC 44-14-07005.] 

WAC 44-14=07006 

[WCOG concurs in the AGO's proposed revisions to WAC 44-14-07006.] 

REVIEW OF DENIALS OF PUBLIC RECORDS 
WAC 44-14-080 et seq. 

WAC 44-14-080 Review of denials of public records. 

[WCOG has no comments on the AGO's proposed amendments to WAC 44-14-080.] 

WAC 44-14-08001 Agency internal procedure for review of denials 
of requests. 

[WCOG has no comments on the AGO's proposed amendments to WAC 44-14-08001.] 

WAC 44-14-08002 Attorney general's office review of denials by 
state agencies. 

[WCOG has no comments on the AGO's proposed amendments to WAC 44-14-08002.] 

WAC 44-14-08003 Alternative dispute resolution. 

[WCOG has no comments on WAC 44-14-08003.] 

WAC 44-14-08004 Judicial review 

[WCOG proposes deleting this section. If this section is not deleted then WCOG 
proposes the following revisions to this section.] 

WAC 44-14-08004 Judicial review..  While a full discussion of judicial review 
is not provided in these comments, a few processes in the act are described 

(1) Seeking judicial review. The act provides that an agency's decision to 
deny a request is final for purposes of judicial review two business days after the initial 
denial of the request. RCW ((42.17.328/)) 42.56.520.1 Therefore, the statute allows a 
requestor to seek judicial review two business days after the initial denial whether or not 
he or she has exhausted the internal agency review process.2 An agency should not 
have an internal review process that implies that a requestor cannot seek judicial review 
until internal reviews are complete because RCW ((42.17.3201)) 42.56.520 allows 
judicial review two business days after the initial denial. 
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The act provides a speedy remedy for a requestor to obtain a court hearing on 
whether the agency has violated the act, and to obtain relief from such violations.  RCW 
((42.17.340 (1) and (2)i))  42.56.550 (1) and (2). A court proceedings under the PRA is 
an ordinary civil action, and is not limited to the specific procedures set forth in the PRA. 
The purpose of the quick judicial procedure is to allow requestors to expeditiously find 
out if they are entitled to obtain public records.3 To speed up the court process, a 
public records case may be decided merely on the "motion" of a requestor and "solely 
on affidavits." RCW ((4` .17.340  ( (3))) 42.56.550 (1) and (3). 

(2) Statute of limitations. The statute of limitations for an action under the 
act is one year after the agency's claim of exemption or the last production of a record 
on a partial or installment basis. RCW ((42.17.340(6)T))  42.56.550(6). 

(3) Procedure. To initiate court review of a public records case, a requestor 
can file a "motion to show cause" which directs the agency to appear before the court 
and show any cause why the agency did not violate the act. RCW ((42.17-.340 (1) and 

{2y)) 42.56.550 (1) and (2).((4)) A requestor can also initiate a civil action against an 
agency by filing a summons and complaint.4 The case must be filed in the superior 
court in the county in which the record is maintained. RCW ((4240 ( m̀od-(~) 
42.56.550 (1) and (2). In a case against a county, the case may be filed in the superior 
court of that county, or in the superior court of either of the two nearest adjoining 
counties. RCW ((42.1-7340(5-y))  42.56.550(5). The show-cause procedure is designed 
so that a nonattorney requestor can obtain judicial review himself or herself without 
hiring an attorney. A requestor can file a motion for summary judgment to adjudicate 
the case.5 (( )) 

(4) Burden of proof. The burden is on an agency to demonstrate that it 
complied with the act. RCW ((42.17.340 (1) and (2)11))  42.56.550 (1) and (2). 

(5) Remedies under the act. ((-Types of Gases subje^+ to  ;..d: 

review.)) .)) While an action under the PRA is an ordinary civil action, the act provides a 
number of specific legal remedies ((The ant pFeviides throe meGhanisMS for nni art review 

A-MMMLOXAMVITMArOlEff .• • 
4W.P.M. ~.1 1 

IZIMULLU 

M 

(b) "Reasonable estimate."))  Estimates.  The act permits (( 
it diGiol review is when))  a requestor to seek judicial review of ((^ha" -s))  an agency's 
"reasonable estimate" of the time to provide a full response or estimated charges for 
copies. RCW ((d `'.17 .3 ^ 0(2-)/))  42.56.550(2). 

(s) (b) Injunctive action to prevent disclosure. ((The third menhenism of 

42.1:7.33W 42.56.540. AR aGtiGR URdeF this statute Gan be i nitiated by the agenGy, )) 
An agency, a person named in a requested ((the disputed))  record, or a person to whom 
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the record "specifically pertains((...))," may seek an injunction to prevent disclosure of the 
records. The agency or third party seeking to prevent disclosure has the burden of 
proving the record is exempt from disclosure.((-7)) 6 The party seeking to prevent 
disclosure must prove both the necessary elements of an injunction and that a specific 
exemption prevents disclosure. ((8)) 7 

(6) (c)  "In camera" review by court. The act authorizes a court to review 
withheld records or portions of records "in camera." RCW ((42A7.340(3)/)) 
42.56.550(3). "In camera" means a confidential review by the judge alone in his or her 
chambers. Courts are encouraged to conduct an in camera review because it is often 
the only way to determine if an exemption has been properly claimed.((-9)) 8 

However, in camera review is not always required, and it is up to the discretion of 
the trial court.9 

A court may have local court rules on Public Records Act cases and in camera 
review procedures. In the alternative, an  agency should prepare an in camera index of 
each withheld record or portion of a record to assist the judge's in camera review. This 
is a second index, in addition to a withholding index provided to the requestor. The in 
camera index should number each withheld record or redacted portion of the record, 
provide the unredacted record or portion to the judge with a reference to the index 
number, and provide a brief explanation of each claimed exemption corresponding to 
the numbering system. The agency's brief explanation should not be as detailed as a 
legal brief because the opposing party will not have an opportunity to review it and 
respond. The agency's legal briefing should be done in the normal course of pleadings, 
with the opposing party having an opportunity to respond. 

The in camera index and disputed records or unredacted portions of records 
should be filed under seal. The judge should explain his or her ruling on each withheld 
record or redacted portion by referring to the numbering system in the in camera index. 
If the trial court's decision is appealed, the in camera index and its attachments should 
be made part of the record on appeal and filed under seal in the appellate court. 

(7) (d) Attorneys' fees, costs, and penalties to prevailing requestor. The 
act requires an agency to pay a prevailing requestor's reasonable attorneys' fees((;)) 
and costs((—,and)). In addition, it is within the discretion of a court to assess a daily 
penalty against the agency, considering several factors.  RCW ((4217848(40 
42.56.550(4).10 Only a requestor can be awarded attorneys' fees, costs, or a daily 
penalty under the act; an agency or a third party resisting disclosure cannot.((4-0)) 11 

A special process regarding attorneys' fees and penalties applies to actions 
involving the disclosure of body worn camera recordings governed by RCW 42.56.240. 
Another process applies to requests by inmates; penalties may not be awarded to an 
inmate unless a court determines the agency acted in bad faith. RCW 42.56.565. 

((A Fequester is v I  ar VLIffITTg 1_ _'_ _ J  when VI7~'t1'Cg1'1'ICYYrYY'r h is -l7Y' 

her:  fay ̂vF, the  
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w6thheld reGeF  d was IaFevided fnr anethor Fease  . 11))  In an injunctive action under 
RCW 42.17.330/42.56.540, the prevailing requestor cannot be awarded attorneys' fees, 
costs, or a daily penalty against an agency if the agency took the position that the 
record was subject to disclosure. 12 

The purpose of the act's attorneys' fees, costs, and daily penalty provisions is to 
reimburse the requestor for vindicating the public's right to obtain public records, to 
make it financially feasible for requestors to do so, and to deter agencies from 
improperly withholding records. 13 However, a court is only authorized to award 
"reasonable" attorneys' fees. RCW ((42.17.340(4) )) 42.56.550(4). A court has 
discretion to award attorneys' fees based on an assessment of reasonable hourly rates 
and which work was necessary to obtain the favorable result. 14 

The award of "costs" under the act is for all of a requestor's nonattorney-fee 
costs and is broader than the court costs awarded to prevailing parties in other kinds of 
cases. 15. 

((A daily penalty ef bebNeeR five dollars to GRe hURdred dellam must be awarded  

faith" GaR waFraRt a peRalty GR the higher 8Rd ef this SGale.17 The peRalty is, per day, 
Ret per FeGGFd per day.! )) The penalty range is up to one hundred dollars a day. RCW 
42 56 550(4). Courts will consider a nonexclusive list of penalty factors in determining 
whether to assess a penalty, and the amount. 16 

1 Progressive Animal Welfare Soc'y v. Univ. of Wash., 125 Wn.2d 243, 253, 884 P.2d 
592 (1994) ("PAWS 1P) (RCW ((42. .320 )) 42.56.520 "provides that, regardless of 
internal review, initial decisions become final for purposes of judicial review after two 
business days."). 

2 See, e.g., WAC 44-06-120 (attorney general's office internal review procedure 
specifying that review is final when the agency renders a decision on the appeal, or the 
close of the second business day after it receives the appeal, "whichever occurs first"). 

3 Spokane Research & Def. Fund v. City of Spokane, 121 Wn. App. 584, 591, 89 P.3d 
319 (2004), reversed on other grounds, 155 Wn.2d 89, 117 P.3d 1117 (2005) ("The 
purpose of the PDA is to ensure speedy disclosure of public records. The statute sets 
forth a simple procedure to achieve this."). 

4 See generally Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 117 
P.3d 1117 (2005). 

5 Id. at 106. 

6 ((Wood  

-7)) 6 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 735, 744, 
958 P.2d 260 (1998). 

((-9)) 7 PAWS Il, 125 Wn.2d at 257-58.  See also SEW Healthcare 775 NW v. State et al. 
198 Wn App 745 X P.3d X (2017) (party seeking injunction under RCW 42.56.540 must 
show that (1) record pertains to that party. (2) exemption applies, and (3) disclosure 
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would not be in the public interest and would substantially and irreparably harm the party 
or a vital governmental function.) 

((-9)) 8 Spokane Research & Def. Fund v. City of Spokane, 96 Wn. App. 568, 577((-
5M)), 983 P.2d 676 (1999), review denied, 140 Wn.2d 1001, 999 P.2d 1259 (2000). 

9 Block v. City of Gold Bar, 189 Wn. App. 262, 355 P.3d 122 (2015); Nissen v. Pierce 
County, 182 Wn.2d 863, 357 P.3d 45 (2015). 

10 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004) (factors). 

((40)) 11 RCW ((n2.T 7~4);))  42.56.550(4) (providing award only for "person" 
prevailing against "agency"); Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680, 
691-92, 13 P.3d 1104 (2000) (third party resisting disclosure not entitled to award). 

((11 ViGlante v. King Geunty Fire Dist. Ne. 20, 114 Wn. App. 565, 571, 59 P.3d 109  
(2002); Spokane ReseaFGh & not F=Rd v City of Spokane,  155 Wn 2d 89, 104, 117 P.3 
1117 )). 

12 Confederated Tribes, 135 Wn.2d at 757; Doe v. Washington State Patrol, 185 Wn.2d 
363, 374 P.3d 63 (2016). 

13 Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 115, 975 
P.2d 536 (1999) ("ACLU If') ("permitting a liberal recovery of costs is consistent with the 
policy behind the act by making it financially feasible for private citizens to enforce the 
public's right to access to public records."). 

14 Id. at 118. 

15 Id. at 115. 

69899, 937 P.2d 1176 (1997) i  AGLU 

17~ Imo)) 

16 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004). 
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Cc: president@washingtoncog.org  

Subject: PRA rulemaking 

Attachments: 10 4 17 WCOG Supp Comments on 040.pdf 

Hi Nancy. I'm submitting this supplemental letter from WCOG on behalf of Toby Nixon. 
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Kathy 





Officers 

Toby Nixon, President 
Kirkland City Council 
Microsoft Corporation 

Michele Earl-Hubbard, Vice-President 
Allied Law Group 

Sam Pace, Secretary 
Association of REALTORS© 

D. Edson Clark, Treasurer 
Clark, Raymond & Company 

Board of Directors 

Matt Beaton 
Franklin Comity Auditor 

William Crittenden 
Attorney at Law 

David Dewhirst 
The Freedom Foundation 

Judith A. Endejan 
Garvey Schubert Barer 

George Erb 
Journalist, Educator 

Mike Faucher 
Private Citizen 

Angela Galloway 
MacDonald Hoague & Bayless 

Kathy George 
Johnston George LLP 

Marty McCurry 
McCurry Investments, hnc. 

Walter Neary 
Comcast PR Director 

Former Lakewood City Council 

Fred Obee 
WA Newspaper Publishers Association 

Karen Peterson 
The News Tribune 

Rep. Gerry Pollet 
WA State Representative, 46th District 

Executive Director, Heart of America NW 

Kate Riley 
The Seattle Times 

Brian Sonntag 
Former WA State Auditor 

Eric Stahl 
Davis Wright Tremaine LLP 

Peggy Watt 
Western Washington University 

Board Emeritus 

James A. Andersen, Retired 
Supreme Court Chief Justice 

Alan Thompson, Retired 
Legislator, Chief Clerk of the House 

infogwashingtoncog.org  
6351 Seaview Ave NW 
Seattle, WA 98107-2664 

October 4, 2017 

Via Email (PDF) 
nancykl@atg.wa.gov  

Nancy Krier 
Washington Attorney General 
PO Box 40100 
Olympia WA 98504-0100 

RE: WAC Chap. 44-14 Model Rules - Proposed Rule Making 
Supplemental Comments on WAC 44-14-040 et seq. 

Dear Ms. Krier: 

This letter supplements the comments and proposed rules submitted today by 
the Washington Coalition for Open Government (WCOG) on the Proposed Rule 
Making (WSR 17-17-157) published on August 23, 2017. This letter includes 
WCOG's comments on WAC 44-14-040 et seq., relating to processing of public 
records requests. 

WAC 44-14-040 Processing of public records 
requests—General. 

This model rule should focus on fulfilling the Act's requirements to respond 
promptly and to provide the fullest assistance and most timely possible action 
on requests. Accordingly, Subsection (1) should not refer to "the most efficient 
manner" of processing requests. Maximum efficiency is not the same as fullest 
assistance. Also, the categorization provisions in proposed subsection (1) 
should be stricken. The model rule should reflect a goal of completing each 
request immediately, or within five days, if possible. The rule as proposed 
assumes that all requests will go straight into a "queue," without first requiring 
at least a preliminary search for the desired records. Some search is needed 
before a records officer can determine the difficulty or complexity of the request. 

WCOG notes, also, that there is no requirement for a requester to contact an 
agency when the initial response deadline is missed. Nor is there any statutory 
time limit on inspecting records once they are made available. Thirty days may 
be insufficient for some requesters who must take time off from work or travel 
a long distance to inspect records at an agency office. Finally, the proposed rule 
fails to reflect that the purpose of installments is to help the requester obtain 



records as they become available. The reference to what the records officer 
believes is "practical" should be removed. 

WCOG proposes to revise the rule to read as follows: 

WAC 44-14-040 Processing of public records requests—General. 

Providing "fullest assistance." The (name of agency) is charged 
by statute with adopting and enforcing rules which previde feF how it will 
"previde full aGGess to publiGTeGGr.rds," "preteGt ronE)rds from damage nr 

di~~+  errganization " "prevent ~~/ oessive interference with other essential QT7 rC,~\"GGD~To G—f1-1TGTfC—i i'GTTL G—Y GTCTr—GZTfGT'C—. JrJ^GrfCfRT 

functions of the provide for "fullest assistance" to requestors;  and 
provide the "most timely possible action" on public records requests, 
consonant with the intent of the Public Records Act to "provide full access 
to public records,`' "protect records from damage or disorganization," and 
"prevent excessive interference with other essential functions of the 
agency.". The public records officer or designee will process requests 
as promptly as possible and grant access to requested records as fully as 
possible., order allowing the most requests  to  be  nrooessed  in 
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initial evaivat*OR ef the reguest undeF (2) and (3) of this subseGtien-, and 

wWithin five business daysi of receipt of the request, the public records 
officer will do one or more of the following, depending upon which 
response provides the fullest assistance and most timely possible 
actionthe Gatennn, ossinned to the ren pest• 

(a) Make the records available for inspection or copying((; { *)) including: 

If copies are available on the (name of agency's) internet web site, 
provide an internet address and link on the web site to specific records 
requested; 

If copies are requested and payment of a deposit for the copies, if 
any, is made or other terms of payment are agreed upon, send the 
copies to the requestor; 

(({c))) (b) Acknowledge receipt of the request and provide a reasonable 
estimate of when records or an installment of records will be available 
(the public records officer or designee may revise the estimate of when 
records will be available); or 
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Acknowledge receipt of the request and ask the requestor to provide 
clarification for a . request that is unclear, and provide to the 
greatest extent possible, a reasonable estimate of time the (name of 
agency) will require to respond to the request if it is not clarified. 

Such clarification may be requested and provided by telephone((. 
The public records officer or designee may revise the estimate of when 
records will be available)),  and memorialized in writing; 

If the requestor fails to respond to a request for clarification and the 
entire request is unclear, the (name of agency) need not respond to it. 
The (name of agency) will respond to those portions of a request that are 
clear; or 

(({e))) Deny the request. 

((A) \a/ ,nen r~ fn Me~r~rrJ If t /n•.mo of 

ageRGY) does not Fespend in wFiting within five business days ef reGeip 
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for_ he failure to reonend 

3 ) Protecting rights of others. In the event that the 
requested records contain information that may affect rights of others and 
may be exempt from disclosure, the public records officer may, prior 
to providing the records, give notice to such others whose rights 
may be affected by the disclosure. Such notice should be given so as to 
make it possible for those other persons to contact the requestor and 
ask him or her to revise the request, or, if necessary, seek an order 
from a court to prevent or limit the disclosure. The notice to the affected 
persons will include a copy of the request. 

(({-a))) (47) Records exempt from disclosure. Some records are 
exempt from disclosure, in whole or in part. If the (name of agency) 
believes that a record is exempt from disclosure and should be withheld, 
the public records officer will state the specific exemption and provide a 
brief written explanation of why the record or a portion of the record is 
being withheld. If only a portion of a record is exempt from disclosure,. but 
the remainder is not exempt, the public records officer will redact the 
exempt portions, provide the nonexempt portions, and indicate to the 
requestor which exemption justifies the redaction and why. 

(({6))) (8) Inspection of records. 

M 



Consistent with other demands, the (name of agency) shall promptly 
provide space to inspect public records. No member of the public 
may remove a document from the viewing area or disassemble or alter 
any document. The requestor shall indicate which documents he or she 
wishes the agency to copy. 

The requestor must claim or review the assembled records within 
60 days of the (name of agency's) notification to him or her that 

the records are available for inspection or copying. The agency will 
notify the requestor in writing of this requirement and inform the 
requestor that he or she should contact the agency to make 
arrangements to claim or review the records. If the requestor or a 
representative of the requestor fails to claim or review the records 
within the sixty"-day period or make other arrangements, the (name 
of agency) may close the request and refile the assembled records. 
Other public records requests can be processed ahead of a subsequent 
request by the same person for the same or almost identical records, 
which can be processed as a new request. 

(({7})) 6-9 Providing copies of records. After inspection is complete, 
the public records officer or designee shall make the requested copies or 
arrange for copying. Where (name of agency_) charges for copies, the 
requestor must pay for the copies. 

(({8))) 740 Providing records in installments. When the request is 
for a large number of records, the public records officer or designee will 
provide records a„^ess for insneGtinn and Gee  ring  in installments as they 
become available or as prioritized by the requester, consistently with 
providing the fullest assistance and most timely possible action on 
the request. -if  he or she reasonably determines that it we  ild be 
prar+tir+al to pFeyirde the rey+ords in that way, If, within s ixty#" days, 
the requestor fails to inspect the entire set of records or one or more 
of the installments, the public records officer or designee may stop 
searching for the remaining records and close the request. 

WAC 44-14-04001 Introduction. 

WCOG has no comments. 

WAC 44-14-04002 Obligations of requestors. 

A request for a "future" record can be identifiable. For example, a citizen may ask for a council 
meeting packet to be provided when it is available. WCOG proposes to eliminate the proposed 
blanket statement that the Act "does not allow" any requests for "future" records. 

The AGO proposal adds substantial text to WAC 44-14-04002 'relating to key word searches. 
AGO Proposal at 21-22. As WCOG has stated in its main comment letter, all public records 
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should be properly organized in the first place. Agencies should minimize reliance on key word 
searches by organizing records according to subject matter or names. 

WAC 44-14-04003 Responsibilities of agencies in processing 
requests. 

A. Categorization. The categorization provisions should be removed from WAC 44-14-
04003(1) for the reasons discussed above. 

B. Fullest assistance. Existing WAC 44-14-04003(2) addresses "fullest assistance" under 
RCW 42.56.100. The AGO proposal does not make any changes to this section other than 
renumbering it to (3) and correcting various RCW citations. The existing rule contains language 
suggesting that "fullest assistance" and "most timely possible action" are mere principles, which 
is inconsistent with the explicit directive of RCW 42.56.100. WCOG proposes revising this 
section as follows: 

(((2-))) (3) Provide "fullest assistance" and "most timely 
possible action." The act requires agencies to adopt and enforce 
reasonable rules to provide for the "fullest assistance" to a requestor and 
the "most timely possible action on requests." RCW ((42.17.290/))  
42.56.100. The (name of agency) must comply with this requirement by 
actually adopting and enforcing rules that will result in the agency 
providing fullest assistance to requestors and the most timely possible 
action on requests, specifically including rules to protect public records 
from disorganization or destruction. ((-The "fullest  assist nrinninle 

should gee-agenGies when pre +- Mests. in gene al, a)) An 
agency must ((should)) devote sufficient staff time to processing records 
requests, consistent with the act's requirement that fulfilling requests 
should not be an "excessive interference" with the agency's "other 
essential functions." RCW ((42.~7—.2-9OT))  42.56.100. The agency should 
recognize that fulfilling public records requests is one of the agency's 
duties, along with its others.(( 

PT rMIPM 

C. Databases. Existing WAC 44-14-04003(5) states the basic proposition that agencies have no 
duty to create new records to respond to a PRA request. The AGO proposal makes various 
changes to this section, including renumbering the section to (6). 

The AGO proposal adds text discussing databases and the "dichotomy" between producing 
existing electronic records and creating new records. The text added by the AGO is unnecessary 
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and redundant, because databases are already discussed in more detail in WAC 44-14-050. The 
AGO proposal misleadingly implies that customized access is the only way to request a database 
under the PRA. As explained in WCOG's comments on WAC 44-14-050, a database is a 
"writing" and therefore a "public record" that can be copied and redacted electronically. 

The AGO's proposed revisions to the first and second paragraphs of WAC 44-14-04003(5) 
should be rejected. 

D. Searching for records - Documentation. Existing WAC 44-14-04003(9) addresses 
searching for records. The AGO proposal at 28 adds language that "Documentation of searches 
is recommended." Documentation of searches should be mandatory. Agencies have the burden 
to prove that they have actually searched for records, and should not be permitted to rely on self-
serving declarations prepared only after an agency has been sued. This revision should be 
rejected. Please see WCOG's main comment letter for WCOG's proposed rule to specifically 
address records of PRA compliance in WAC 44-14-03004. 

E. Third-party notice. The proposed WAC 44-14-04003(12) is inconsistent with RCW 
42.56.540 and case law regarding third-party injunction suits, as well as sound public policy. First, 
to be accurate, third-party plaintiffs must prove not just that disputed records are exempt but also 
that disclosure would not be in the public interest. Second, WCOG is troubled by the statement 
that third-party notice is appropriate only when an agency reasonably believes that records are 
exempt. It is the agency's responsibility to promptly determine if requested records are exempt, 
and if they are exempt, the agency should assert the exemption itself rather than shift the burden 
to a third party. That way the requester can decide whether to challenge the exemption claim, and 
is not dragged into court unnecessarily or forced to wait until a court resolves the dispute. Third-
party notice should be avoided except in rare cases when it is required by law. A 10-day deadline 
to obtain an injunction should be explicitly required. 

WCOG proposes to amend WAC 44-14-04003(12) as follows: 

1( 2) Notice to affected third parties. Sometimes an agency 
decides it must release all or a part of a public record affecting a third 
party. The third party can file an action to obtain an injunction to prevent 
an agency from disclosing it, but the third party must prove the record or 
portion of it is exempt from disclosure and that disclosure would not be 
in the public interest.  ((7 )) RCW ((42-4- 42.56.540.  Before g 

The act provides that before releasing a record an agency may, at its 
"option," provide notice to a person named in a public record or to 
whom the record specifically pertains (unless notice is required by law). 
RCW ((42.17.330 )) 42.56.540.15  This-would inGlude all of those ose 
identity Guld reasenably be  asE R In the reG6rd and  who  might 
have  a reason  to  seeke-prev release of- the Zre  Ge,ri.   n agency 
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has wide discretion to decide whom to notify or not notify. First, an 
agency has the "option" to notify or not (unless notice is required by 
law). RCW ((42.7:30)  42.56.540. Second, if it acted in good faith, an 
agency cannot be held liable for its failure to notify enough people under 
the act. RCW ((42.18)) 42.56.060. However, if an agency had a 
contractual obligation to provide notice of a request but failed to do so, 
the agency might lose the immunity provided by RCW ((4i.''-~8))  
42.56.060 because breaching the agreement probably is not a "good 
faith" attempt to comply with the act. 

Agencis should The Y,FaGtiGe  of FnaRy agenc-ies is  to  give no more than 
ten days' notice that records will be released, absent an injunction.  Many 
agencies expressly indicate the deadline is when gate on which  it must 
receive a court order enjoining disclosure, not when the third party must 
express interest in seeking an injunction, to avoid any confusion or 
potential liability.  More notice might be appropriate in some cases, 
such as when numerous notices are required, but every additional day of 
notice is another day the potentially disclosable record is being withheld. 
When it provides a notice, the agency should include in its calculation the 
notice period in the "reasonable estimate" of time it provides to a 
requestor. 

The notice informs the third party that release will occur on the stated 
date unless he or she obtains an order from a court enjoining release. 
The requestor has an interest in any legal action to prevent the 
disclosure of the records he or she requested. Therefore, unless the 
a encV intends to defend against a third~partV junction suit, the agency's 
notice should inform the third party that he or she should name the 
requestor as a party to any action to enjoin disclosure. If an injunctive 
action is filed, the third party or agency should name the requestor as 
a party or, at a minimum, must inform the requestor of the action to 
allow the requestor to intervene. 

WAC 44-14-04004 Responsibilities of agency in providing records. 

A. Redactions. The AGO proposal revises WAC 44-14-04003 with respect to redactions. 
AGO proposal at 32-33. The AGO proposal fails to delete language that suggests redacting 
paper records with a black marker, and adds language suggesting that electronic redaction is 
merely "another approach." This entire paragraph is out-of-date and should be deleted. 

Please see WCOG's main comment letter for WCOG's proposed rules to address electronic 
redaction of paper records and keeping electronic copies of all records provided to requestors. 

B. Explanation of exemptions. The AGO proposal revises WAC 44-14-04003 with respect to 
the brief explanation required by RCW 42.56.210(3). The existing rule suggests that an 
exemption log is sufficient if it states the exemption and "identifies the type of record, its date 
and number of pages, and the author or recipient of the record." That information is not 



sufficient for many exemptions, particularly attorney-client privilege and work product. This 
text should be revised as follows: 

Brief explanation of withholding... 

One way to properly provide a brief explanation of the withheld 
record or redaction is for the agency to provide a withholding  
log along with the statutory citation permitting withholding, and a 
description of how the exemption applies to the information withheld. The 
log identifies the type of record, its date and number of pages, and the 
author or recipient of the record (unless their identity is exempt).((-7)) 8 
For some exemptions merely identifying an exemption and providing the 
log information is not a sufficient explanation of how the exemption applies 
to the record, and an additional explanation will be required. The 
withholding ((index)) log need not be elaborate but should allow a 
requestor to make a threshold determination of whether the agency has 
properly invoked the exemption. 

Another way to properly provide a brief explanation is to use 
another format such as a letter providing the required exemption citations, 
description of records, and brief explanations. Another way to properly 
provide a brief explanation is to have a code for each statutory exemption, 
place that code on the redacted information, and attach a list of codes and 
the brief explanations with the agency's response. 

WAC 44-14-04005 Inspection of records. 

As noted above, WCOG believes the 30-day time limit to inspect records is too short. It should 
be at least 60 days. 

Thank you for your consideration. 

Toby Nixon 
President 
Washington Coalition for Open Government 
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Johnston George LLP 
a Northwest Lam Firm 

1126 34th Avenue, Suite 307 
Seatde, WA 98122 

Phone: 206 832-1820 
Fax: 206 770-6393 

kathy@johnstongeorge.com  

October 4, 2017 

Nancy Krier 
Office of the Attorney General 
1125 Washington St. 
Olympia, Wash. 98504 
Submitted at public hearing and by email to: naneykl@atg.wa.gov  

Re: Public Records Act Rulemakina 

Dear Nancy: 

Thank you for involving stakeholders in this important effort to update and improve the 
model rules for the Public Records Act, Chap. 42.56 RCW. I submit the attached comments 
on behalf of Allied Daily Newspapers of Washington ("Allied"), a statewide association 
dedicated to informing the public about matters of public interest. Allied supports many of 
the proposed changes, and appreciates the hard work involved. 

The attached comments are offered to assist the Office of Attorney General in understanding 
and addressing the requester's perspective. For ease of reference, each proposed rule of 
concern is shown with suggested revisions highlighted and in change-tracking mode, 
followed by explanatory comments. Proposed rules which raise no concerns are omitted 
from the attachment. 

In light of the sheer volume, breadth and complexity of the proposed rule changes and related 
public comments, Allied requests that you circulate a revised proposal for additional 
comment prior to adopting final rules. Please let me know if you need clarification of any 
comments or if I may be of assistance in any way. 

Very t ly yours, 

atherine A. George 





AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 
WAC 44-14-000 Comment 02 Format of model rules. ((We are 

blishi ng)  ) The model rules are f o 11 o w e d b y 
comments. - .ea-mss .'-=.-e fiveT s sael WI, G 44 _ 1A _ 

1901. The model rules themselves have three-digit WAC numbers such as 
WAC 44-14-040. 
The comments are designed to explain the basis and rationale for the 
rules themselves as well as provide broader context and legal 
guidance. To do so, the comments contain many citations to statutes, 
cases, and formal attorney ((general's)) general opinions. 

Allied comment: Despite this introductory comment, it is not clear to the casual reader of the Attorney 
General's model rules that only the sections with shorter numbers are intended to be adopted by agencies, 
and that sections with longer numbers are merely explanatory. To make this distinction more clear, the 
word "Comment" should be inserted within each heading as shown above and below. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 
WAC 44-14-000 Comment 03 Model rules and comments are nonbinding. 
The model rules, and the comments accompanying them, are advisory only 
and do not bind any agency. Accordingly, many of the comments to the 
model rules use the word "should" or "may" to describe what an agency 
or re- questor is encouraged to do. The use of the words "should" or 
"may" are permissive, not mandatory, and are not intended to create 
any le- gal duty. 
While the model rules and comments are nonbinding, they should be 
carefully considered by requestors and state agencies. ((The model 
,-dies and were adepted aft=er eiEte___ive Statei.f-ide hearAngs and 
veli:fftineus eenmeRts fLnefft a—wide varimety e€ _Rtere_te parties.))  Local 
agencies are encouraged to consider them in establishing 
local ordinances implementing the act. RCW 42.56.570. The Washington 
courts nave also considereCt the model rules in several ppellate 
decisions.)  
Note: 1  See, e.g.,Mechling v. City ofMonroe, 152 Wn. App. 830,222 P.3d 808 (2009); Mitchell v. Washington Sate Dept of Corn, 164 Wn. App, 
597 277 P 3d 6 en n ous. Iu r o s otnes n. 

Allied comment: RCW 42.56.570(4) says "Local agencies should consult the advisory model rules when 
establishing local ordinances..." (italics added). It does not say "shall" or "must." Therefore it is more 
accurate to say "encouraged" rather than "required." 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-010 Authority and purpose. -(-1-)- RCW ( (42 .' ''~T)  ) 
42.56.070(1) requires of eaeh agency,  to make available for 
inspection and copying nonexempt "-public records''-' in accordance with 
published rules. 42.5E _es in of to 
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enforce reasonable rules and regulations to "provide for the fullest 
assistance to inquirers and the most timely possible action on requests 
for information," consonant with the intent of the Act to provide full 
public access to public records, protect public records from damage or 
disorganization, and prevent excessive interference with other essential 

ilk 
 

o - _ -- c --- -- - - -- - -- - _ - 

h p; and de net have a sup--- - ---- rele er 
2 17--268(2) ~)) 42.;6.Q;0(2)---regftir-es ea--' 

.. „ evefy 
additien to the—publie Reeefde Aet, that eiE to er- p=ehilsit s the 
diseleseL-e-e€-peblie reeefds Feld by-  that -ageeey. 
The purpose of these rules is to establish how the p____duEes (name 
of agency) will €ellew in erder to provide fullest assistance to 
resters and the most timely possible action on requests consonant 
with the intent of the Act. aeeess to publie reeerds. These rules 
provide information to persons wishing to request access to public 
records of the (name of agency) and establish processes for both 
requestors and (name of agency) staff that are designed to best 
assist members of the public in obtaining such access. 
The pufpese ei the aet is t:e pfevide the—publie full aeeess to 
i nfermat i en eeReeEning the eenduet e€ geyeEpA tent, faind€ul e€ ind 

tratiea e€ geve£nment. The act and these rules will be interpreted in 
favor of disclosure. In carrying out its responsibilities under the 
act, the (name of agency) will be guided by the provisions of the act 
describing its purposes and interpretation. 

Allied comment: Because this is a model rule intended to be adopted by state and local agencies, it should 
lend itself to adoption verbatim (replacing "each agency" with the agency's name). Also, because this rule 
is labeled "authority and purpose," Allied suggests sticking to that topic. The definition of public records, 
the requirement to set forth exemption laws, and the purpose of the Act generally, are unrelated to the 
authority and purpose of agency rules and therefore should be separated from this model rule. Most 
importantly, this model rule should accurately reflect the purpose of the agency "rules" prescribed by the 
Act. RCW 42.56.100 clearly states that agency rules "shall provide for the fullest assistance to inquirers 
and the most timely possible action on requests for information" (italics added). In serving that purpose of 
fullest assistance and most timely action, the agency rules must be consistent with the intent of the Act to 
"provide full public access to public records," to "protect public records from damage and disorganization," 
and to prevent excessive interference with other essential functions. RCW 42.56.100. This model rule 
should recognize these distinct concepts and not conflate them into a single purpose to "provide full 
access." 
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AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 
WAC 44-14-010 Comment 02 Requirement that agencies adopt and enforce 
reasonable regulations for fullest assistance to requesters and the 
most timely possible action on public records requests. 'ale—ae-1= 

- , n  p~ev-}des t+~at sta'e ag~l~ ~sab e-es are ce l ish---a r =~ ule--~~—~e Wash------ 
n„; 

nit ocx3}x c a (WAG) gild 'se"ar—agene~ea a~-e c6 make h,~;y 
aoai ab-1e at E1'— -en c a l  efi'ee £jc2'ei3I?ee fer—a=3e—j3'3-~~3.f —̀ti-,ate=xielades 

The act provides: "Agencies shall adopt and enforce reasonable rules 
and regulations... consonant with  the intent of this chapter to provide 
full public access to public records, to protect public records from 
damage or disorganization, and to prevent excessive interference with 
other essential functions of the agency.... Such rules and regulations 
shall provide for the fullest assistance to inquirers and the most 
timely possible action on requests for information." RCW 
((42.'~.295;)) 42.56.100. Therefore, an agency must adopt and 
enforce "reasonable" regulations providing for the "fullest 
assistance" to requestors and the "most timely possible action on 
requests."i  
11 1  e—saute time, aAn agency's regulations must serve the intent of 
the Act to provide full public access to public records, "protect 
public records from damage or disorganization" and "prevent excessive 
interference" with other essential agency functions. This includes 
Preventing damage by complying with records retention schedules and not 
destroying records s•.•'--ect to a pending request, preventing 
disorganization by syste -,ically organizing records so that they can be 
ocated oromptiv in response to records requests, and preventing 

:xcessive interference with other ^n '__' n^` ...^s_ en--i— 
:-equate staffing to process requests. 
Another provision of the act states that providing public records 
should not "unreasonably disrupt the operations of the agency." RCW 
((42.'x)) 42.56.080. This provision allows an agency to take 
reasonable precautions to prevent a requestor from being unreasonably 
disruptive or disrespectful to agency staff. 
The courts have held that the act requires strict compliance and that 

s adopted under RCW 42.56.100 provide for compliance "in a 
er most cc- -acive to the or--- dm ly ad _M of business.` 

prev r 
..._.. 

a=rse t-hatr-eaee33alel- 
- 

----be—siist-a=-n . 
Notes: t Andrews v. Washington State Patrol, 183 Wn .App. 644, 334 P.3d 94 (2014) (Court of Appeals recognized that agencies must provide fullest 
assistance to reques ors u a so a a ext a approac a opuses  on Me triorouahness and diligence ot an a enc s response is mos consts en TIM the 
concept of "fullest assistance.") 
2Zinkv. CV ofMesa 140 Wn App. 328, 166P.3d 738 (2007)--F<sanr/~. + - - 749. 244-P-144  

Allied comment: This WAC comment should use the exact language of the Act for clarity. RCW 
42.56.040, and the 2008 Parmelee case related to it, belong in a separate section addressing the duty to 
publish "procedures" for all matters (not just public records) which is different from the duty to adopt and 
enforce "rules and regulations" for public records under RCW 42.56.100. Also, this WAC comment needs 
more balance. The focus should be on preventing unnecessary delays and unauthorized destruction by 
agencies. 
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AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-020 Agency description—Where to find decisions, rules and 
policiesGentaet infewmatAes Public records officer. (1) The (name of 
agency) (describe services provided by agency). The (name of 
agency's) central office is located at (describe). The (name of 
agency) has field offices at (describe, if applicable). 
(2) Any person wishing to request access to public records of 
(agency), or seeking assistance in making such a request should con- 
tact the public records officer of the (name of agency): 
Public Records Officer (Agency) 
(Address) (Telephone number) 
(fax number if relevant) (email) 

' site at~ 
(web sit,. ). 

The public records officer will oversee compliance with the act but 
another (name of agency) staff member may process the request. 
Therefore, these rules will refer to the public records officer "or 
designee." 
43;1, Information is also available at the (name of agency's) web 
site at (web site address) . The—peblie reeer-Els effieer er designee gne_ 
......I 41.._ I.......... -.0 .. ___ _.% 7 l ------3- 4-1.,- "F..l t.....Y ........ 11 - 

applicable) i--ensure €fiat—publie feesFds- are preteeted €Fem—dafage -ter 
diserganizatlefi—ate--pr'e vent fulfilling - publie reeer-ds mquests f 

ageney) 
(4) A description of [name of agency]'s central and field 
organization is available at [link to relevant WACs for state agency; 
central office, and web link if applicable, for local agency]. 
(5) A description of [name of agency] operations is available at 
[link to relevant WACs for state agency; central office, and web link if 
applicable, for local agency]. 
(6) Copies of [name of agency] decisions are available at [link to 
relevant WACs for state agency; central office and web link if 
applicable, for local agency], 
(7) A description of formal and informal operating procedures for 
[name of agency], are available at [link to relevant WACs for state 
agency; central office, and web link if applicable, for local agency]. 
(8) Formal rules of procedure for [name of agency] are published 
at [link to relevant WACs for state agency; central office, and web link 
if applicable, for local agency]. 
(9) Adopted policies of [name of agency] applicable to the general 
public are available at [link to relevant WACs for state agency; central 
office, and web link if applicable, for local agency). 
(10) Policy interpretations applicable to the general public are 
available at [link to relevant WACs for state agency; central office, 
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7d web link if aQol' cable, for local agenc 

Allied comment: According to the WAC comments, this model rule is intended to carry out RCW 
42.56.040. But that statute is not about making public records requests — it's about preventing the need for 
them. RCW 42.56.040 requires each state agency to publish in the Washington Administrative Code, and 
requires each local agency to prominently display at its central office, all of the agency's decisions, rules 
and procedures that citizens are expected to comply with. RCW 42.56.040(1) states: 

(1) Each state agency shall separately state and currently publish in the Washington 
Administrative Code and each local agency shall prominently display and make available for 
inspection and copying at the central office of such local agency, for guidance of the public: 
(a) Descriptions of its central and field organization and the established places at which, the 
employees from whom, and the methods whereby, the public may obtain information, make 
submittals or requests, or obtain copies of agency decisions; 
(b) Statements of the general course and method by which its operations are channeled and 
determined, including the nature and requirements of all formal and informal procedures 
available; 
(c) Rules of procedure; 
(d) Substantive rules of general applicability adopted as authorized by law, and statements of 
general policy or interpretations of general applicability formulated and adopted by the 
agency; and 
(e) Each amendment or revision to, or repeal of any of the foregoing. 

Thus, an agency needs to make readily available an explanation of how it is organized, how it operates, and 
where citizens can find its "decisions," "formal and informal procedures," "rules of procedure," 
"substantive rules of general applicability," "statements of general policy" and "interpretations of general 
applicability," so that citizens and businesses have fair notice of government decisions and procedures 
affecting them. For example, a city's parking, traffic, noise, building, health and safety codes should be 
readily available for copying at City Hall - and posted on the city's Web site - before they are enforced. 
The legislative purpose to provide fair notice of such "generally applicable" rules is apparent fi-om RCW 
42.56.040(2), which states: "Except to the extent that he or she has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or be adversely affected by, a matter 
required to be published or displayed and not so published or displayed." The model rule misconstrues 
RCW 42.56.040 as merely requiring a designated records officer, and confuses it with RCW 42.56.100 and 
RCW 42.56.580. A more logical interpretation is that RCW 42.56.040 prevents the need for public records 
requests for essential public information. RCW 42.46.040 is similar to (and complimented by) RCW 
42.56.070 subsections (3) through (6), which require agencies to maintain an index identifying opinions, 
orders, policies, manuals, policy interpretations, plans, studies and reports affecting the rights of the public. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-020 Comment 01 Agency must publish its procedures. An 
agency must publish and make readily available its pub--j:e  -reeeEds  

Generally applicable_ rules, policies and procedures, 
organizational information, and methods for requestors to obtain 
public records_.:..:. ':-.. RCW ((42.'''~T)) 42.56.040(1).1  A 
state agency must publish its raies, pelioies _a. procedures in 
the Washington Administrative Code and a local agency must prominently 
display and make them available at the central office of such local 
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agency. RCW ((42.17.250(14)) 42.56.040(1). An agency should post 
its -rules on its web site. An 
agency cannot invoke a procedure cf 

if it did not publish or display it as required 
(unless the party had actual and timely notice of its contents). RCW 
((42.17.250(2*74))  42.56.040(2). 
Note: ISee, e.g., WAC 44-06-030 (attomey ((genemte~)) general's office organizational and public records methods statement):  WAC 388-01-020 
(department of social and health services organizational structure mlek City of Kirkland Public Records Act Rule 020 available at 
http:/Avwwkirklandwa og v/depart/Finance and AdministmtioryPublic Records/Public Records RNuesthtm (agency descri ttiion). 

Allied comment: Please see the remarks on Model Rule 44-14-020 above. RCW 42.56.040 is designed to 
make available for public review, without the need for a records request, all kinds of rules and procedures -
not just the method for requesting public records. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 
WAC 44-14-030 Availability of public records. (1) Hours for in-
spection of records. Public records are available for inspection and 
copying during normal business hours of the (name of agency), (provide 
hours, e.g., Monday through Friday, 8:00 a.m. to 5:00 p.m., excluding 
legal holidays). Records must be inspected at the offices of the (name 
of agency). Many public records are also available for inspection and 
copying on the (name of agency's) web site a Tweb =_ ... _at any 
time, at no cost. 
(2) Records index. (If agency keeps an index.) An index of public 
records is available for use by members of the public, including 
(describe contents). The index may be accessed online at (web site 
address). (If there are multiple indices, describe each and its 
availability.) 
(If agency is local agency opting out of the index requirement.) The 
(name of agency) finds that maintaining an index is unduly burdensome 
and would interfere with agency operations. The requirement would 
unduly burden or interfere with (name of agency) operations in the 
following ways (specify reasons). 

Organization of records. The (name of agency) will maintain 
its records a':R a = T'-u~ '~- e±_an'Eee R-8F=~^" in SUCK an =ganizeC 

er as is es.. fu Sf assi 71 e `h  
.- estor and  L~_._ L__.-_-. ,--___ nn 'h'1C -ds reauests, - - 

The (name of agency) will - r_. protect records 
from i—disorganization b 

nc n;Psf matter a 
- - 

ene ssibie. 
( ;- f '1 Preventing damage. Tr - 

- _ : orC3~. =so-an Wi - - - - 

A requestor shall not 
take (name of agency) records from (name of agency) offices without 
the permission of the public records officer or designee. T  -_Eamety ef 
r-eeerds is available eR the (name e€ ageney) web site at (web site
address) . Reefuestefs aEe eneeer-aqed to -viers the deeaHaents available- n 
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theweb 64, Prior to a te' cam. 
44}(5) Making a request for public records. 
(a) Any person wishing to inspect or copy public records of the 
(name of agency) should make the request in writing on the (name of 
agency's) request form or through an online portal, or by letter, fax 
(if the agency uses fax), or email addressed to the public records 
officer at the email address publicly designated by (name of agency), 
or by submitting the request in person at (name of agency and 
address) and including the following information: 

Name of rcgic Eez— 
=' d r s—orTs a r 

• rt,_ erontact information for the requestor,  
A~E = ancx—a=ry--ema±--a04Liese: - 

• Identification of the public records adequate for the public 
records officer or designee to locate the records; and 
• The date =iEi t _te of eav of the request. 
(b) If the requestor wishes to have copies of the records made 
instead of simply inspecting them, he or she should so indicate and 
make arrangements to pay for copies of the records or a deposit. 
Pursuant to section (insert section), ((standar-d-pheteeepies will be 
pre- vided at (amerdrrt)  eents per pagepage)) charges for copies are 
provided in a fee schedule available at (agency office location and 
web site address). 
(c) A records request form is available for use by requestors at 
the office of the public records officer and online at (web site ad-
dress). 
(d) The public records officer or designee may accept requests 
for public records that contain the above information by telephone or 
in person. If the public records officer or designee accepts such a 
request, he or she will confirm receipt of the information and the 
substance of the request in writing. 

Allied comment: The main suggestion here is to separate organization from damage prevention, and to 
give each of those duties more heft. Preventing damage and disorganization are part of the larger duty to 
provide the fullest assistance and most timely possible action, and therefore should involve making it as 
easy as possible to find and produce records. Also, the model rule should not require so much detail from 
requestors, who are permitted to be anonymous. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-030 Comment 01 "Public record" defined. 

~~ ~~ _ a _,  :... _ -,a public record-: 1s_ e:-A a writing, containing 
information "relating to the conduct of government" or the 
performance of any governmental or proprietary function, "prepared, 
owned, used, or retained" by an agency.((1)) Effective July 23, 2017, 
records of certain volunteers are excluded from the definition. RCW 
42.56.010(3) (chapter 303, Laws of 2017). 
(1) Writing. A "public record" can be any writing "regardless of 
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physical form or characteristics." RCW ((42.1?. 0(41;)) 42.56.010(3). 
"Writing" is defined very broadly as: "... handwriting, typewriting, 
printing, photostating, photographing, and every other means of re-
cording any form of communication or representation((,-)) including, 
but not limited to, letters, words, pictures, sounds, or symbols, or 
combination thereof, and all papers, maps, magnetic or paper tapes, 
photographic films and prints, motion picture, film and video 
recordings, magnetic or punched cards, discs, drums, diskettes, sound 
recordings, and other documents including existing data 
compilations from which information may be obtained or translated." 
RCW ((42.17.020(48+))    -  42.56.010(4). An email ( (is a t=gig)) , text, 
social media posting and database are therefore also "writings." 

(2) Relating to the conduct of government. To be a "public 
record," a document must relate to the "conduct of government or 
the performance of any governmental or proprietary function." RCW 
( (42.''-T-.020(44+) ) 42.56. 010 (3) .',- Almost all records held by an agency 
relate to the conduct of government; however, some do not. A purely 
personal record having absolutely no relation to the conduct of 
government is not a "public record." Even though a purely personal 
record might not be a "public record," a record of its existence might 
be if its existence was used for a governmental purpose.2  For example, 
a record showing the existence of a purely personal email sent by an 
agency employee on an agency computer would probably be a "public 
record," even if the contents of the email itself were not.((2)) 3 

(3) "Prepared, owned, used, or retained." A "public record" is a 
record "prepared, owned, used, or retained" by an agency. RCW 
((42 .1:7.020(4_1+)) 42.56.010(3). 
A record can be "used" by an agency even if the agency does not 
actually possess the record. If an agency uses a record in its 
decision-making process it is a "public record.',  ( L3) ) 4 For example, if 
an agency considered technical specifications of a public works 
project and returned the specifications to the contractor in another 
state, the specifications would be a "public record" because the 
agency "used" the document in its decision-making process. ((4)> 5  The 
agency could be required to obtain the public record, unless doing so 
would be impossible. An agency cannot send its only copy of a public 
record to a third party for the sole purpose of avoiding disclosure.t(5)> 
6 

(4 ) Records on personal devices. Sometimes agency employees or 
officials may work on agency business from home computers((. These -hie 
eempidte-r)) or on other personal devices, or from nonagency accounts 
(such as a nonagency email account), _creating and storing agency 
records on those devices or in those accounts. When the records are 
prepared, owned, used or retained_ within the scope of the employee's or 
official's ----- those records (including emails, 
texts and other records) were "used" by the agency and relate to the 
"conduct of government" so they are "public Tecords."7  RCW 
((42.1:7.020(41+)) 42.56.010(3). =— ::..:......:.. 
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le-seetes e _ -- - _ .ipe y 

RE):.E s-ubjee4z e u big idl--2£- searches, Chen--Reithe3c iS ti?e :'Suite 

er effinal. yet-,pBecause the (( )) records 
relating to agency business are "public records," they are subject to 
disclosure (unless exempt). 

Allied comment: This comment model rule is supposed to define public records, according to its heading, 
and should be limited to that subject. The discussion about retrieving public records from personal devices 
should be moved to a separate new rule as shown below. 

WAC 44-14-Oxx Retrieving records from personal devices. 
Name of agency] employees and officials shall be provided with 
agency devices and agency email accounts for conducting 
agencv business, and shall avoid using personal devices 
a rid personal accounts for agency business whenever 
p o s s i b 1 e . tea aAll public records, regardless of where they were 
created, shall eul^ "__ be stored on agency computers. 

-= ed:es ch u1<1--ask cEmployees and officials s h a l l -te keep agency-
related documents with any retention requirements on home computers or 
personaT devices in separate and)) temporarily, until they 
are provided to the agency. Fin , 3me of 
agency! employees a n d e-r officials shall te—routinely blind carbon 
copy ("bec") work emails in a personal account back to ((the 
eftipleyee Is) ) an agency email account. If [name of #re agency] 
receives a request for records that are located solely on employees' 
or officials' home computers or personal devices, or in personal 
accounts,  _ uld Eii the ( (empleyee))- indiai4ual to 

&.,._,.,.~  employees or  officials shall search for and provide any 
responsive documents ((baek)) to the agency, and the agency will 
ems---  process the request as it would if the records c q nar.ed were 
on the agency's computers((-.)) or in agency-owned devices or accounts. 
The e of agency] employee or official may be required by the 
agency to sign an affidavit describing the nature and extent of his or 
her search for and production of responsive public records located on 
a home computer or personal device, or in a nonagency account, and a 
description of personal records not provided with sufficient facts to 
show the records are not public records.9  

..-.c_oiee E re —agency iet-a 4  rS a—L~igi"t `e aeeess. ageney 
--1E)iei=rait if~,.-ievees' and effi=ials' ~iee of heFe eefftpimiceizs,-

.--.ersez-ial deviees ei= pe,-senal aeeeun}-  s £er—ageney busi-zies 
=-rroz~11-E'~l~a•fie ae-:-=---=s _ ---'._  Ced t2ses, if aRy, e-€—  h-eff e et  ei 
_ern e s eerse_na! - :::..,...: , 
he--pelieie shetild a.~-'msse deseEibe e ^eei3~tfatieri of y`mpleyees a-'c 

....... ........ _ --_ -- _ a~. 

Notes: 'Confederated Tribes of the Chehalis Resenution v. Johnson, 135 Wn.2d 734, 748, 958 P.2d 260 (1998)((. 
the -senate e ME _ fth hetise f representatives, a "publie-Feeord"  is a crd"-ns de£nea  : n ,' "^ " „ ^ D^  "4247-0~))  ro dl 
interpreting the provision concer ine eovem nentat function). 
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ZSeeMecJdinr v Monroe 152 Wn App 830 867 222 P 3d 808 (2009)("IPlurely personal emails of those government officials are not public records.'); Nissen 
v Pierce County, 183 Wn.2d 863 357 P.3d 45 (2015) (describing that an employee or official must provide the a eg ncv responsive "public records" but is not - - 
required to provide 'personal records'). 
327beiino v. Spokane Coimty Prosecufor, 103 Wn. App. 680, 691, 13 P.3d 1104 (2000) (record ofvolume ofpersonal emails used for governmental pumosel. _ 
((3)) 4Concei7ied Rulgpaysrs v. Public Uldity Dist. No. 1, 138 Wn.2d 950,958-61, 983 P.2d 635 (1999)((.))  Nksen, 183 Wn.2d at 882. (Fora record to he "used" _ 
it must bear a nexus with the agency's decision-making process-, a record held by a third rjM without more, is not a public record unless an agency "uses" it.) 
((4L4.-))SCoiicernettRatepayeis, 138 Wn.2d 950. _ 
((5)) 6See Op. Atty Cron. I1 (1989), at 4, n.2 ("We do not wish to encourage agencies to avoid the provisions of the public disclosure act by transferring public 
records to private parties. If a record otherwise meeting the statutory definition were transferred into private hands solely to prevent its public disclosure, we 
expect courts would take appropriate steps to require the agency to make disclosure or to sanction the responsible public officers.") 
((6))7Nissen, 183 Wp 2d at 882' West v I/erniiliton 196 Wn App, 627 384 P.3d 634 (2016) In Nissen the State Supreme Court held that a communication is 
"within the scope of employment" when the iob requires it the ember directs it, or it furthers the employer's interests. This inquiry is always case- and record- 
specific. 
8See Hangartner a City ofSeaille, 151 Wn.2d 439, 448, 90 P.3d 26 (2004). 
Vhmn, 183 Wn.2d at 886-887. 
told at 877, 886-887. 

Allied comment: Dealing with public records on personal devices is a distinct issue, warranting its own 
model rule, and does not belong in a comment defining public records. Like other model rules, this one 
should be written for adoption and enforcement by individual agencies, and should use the agency's name 
rather than saying what other agencies "should" or "could" do. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-030  Comment  03 Index of records. State and local agencies 
are required by RCW ((42.17.260/))  - 42.56.070 to provide an index for 
certain categories of records. An agency is not required to index 
every record it creates. Since agencies maintain records in a wide 
variety of ways, agency indices will also vary. An agency cannot use, 
rely on, or cite to as precedent a public record unless it was indexed 
or made available to the parties affected by it. RCW ((42.17x-,=)) 
42.56.070(6). An agency should post its index on its web site. 
The index requirements differ for state and local agencies. A state 
agency must index only two categories of records: 
(1) All records, if any, issued before July 1, 1990 for which the 
agency has maintained an index; and 
(2) Final orders, declaratory orders, interpretive statements, 
and statements of policy issued after June 30, 1990. RCW 
((42.17.260(5)/))  42.56.070(5). 
A state agency must adopt a rule governing its index. 
A local agency may opt out of the indexing requirement if it issues a 
formal order specifying the reasons why doing so would "unduly burden 
or interfere with agency operations." RCW ((42.17 .260 (4)(a)/)) 
42.56.070 (4)(a). To lawfully opt out of the index requirement, a 
local agency must actually issue an order or adopt an ordinance 
specifying the reasons it cannot maintain an index. 

_ e e;  ,ir __ r ever,,, _ 
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:E e feas "'.3' s' tie f e' ee} re';!e inde £' ng and iFe-~revcr —:E8 assist—)gee 
tte -... ~--aid - - —ice ieeatirg p _tb, ; e r -o=dS. -Agencies could 
also consider using their records retention schedules as part of 
their index, or direct requestors to the schedules as a way to 
describe the types of records an agency retains and for what periods of 
time. See chapter 40.14 RCW and WAC 44-14-03005. 

Allied comment: Searching and indexing are two different things. A search locates a specific record that 
has been requested. An index tells the public what records exist. Search technology is not a substitute for 
the index of records required by RCW 42.56.070, because it is solely for internal use, and does not help the 
public determine what to request in the first place. Also, RCW 42.56.070(3) does not require an index of all 
public records. The records to be indexed are enumerated in the statute, and generally consist of documents 
affecting the rights of the public, such as adjudicative and agency orders, policies, staff manuals, plans and 
goals. This comment should be clarified to comport with the statute. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-030 Comment 04 ( 1 ) Protection of records. 
An agency must "protect public records from damage " 
RCW ((?'.'~T)) 42.56.100. An agency owns public records (subject 
to the public's right, as defined in the act, to inspect or copy 
non-exempt records) and must maintain custody of them _:..... .:: 
with retenaion schedules. RCW 40.14.020; chapter 434-615 WAC. An 
agency's information "must be managed with great care to meet the 
objectives of citizens and their governments." RCW 43.105.351. 
Therefore, an agency should not allow anyone to take 
original agency records out of the agency's office, or alter or 
damage an original record. Also, an agency may not destroy a public 

while a request for that record is pending, regardless of the 
on schedule. RCW 42.56.100. An agency may send original 

records to a reputable commercial copying center to fulfill a 
records request if the agency takes reasonable precautions to protect 
the records. See WAC 44-14-07001(5).1  

(2 ) Organization of records. Each agency must protect records frost 
disorganization as part of the duty Of fullest assistance to requesters. 
'._CW 42.56.'1-00. Agencies should Organize records in the Manner most 
ikely to fac_iitate searches for hem. This may include filing and 

..abeling them according to subject matter, name or other readily 
-dentifiable chas- .eristic, and using searchable record formats 

The legislature encourages agencies to electronically store and 
provide public records: 
Broad public access to state and local government records and information has 
potential for expanding citizen access to that information and for providing 
government services. Electronic methods of locating and transferring information 
can improve linkages between and among citizens((...— .annd)), organizations, 
business, and governments. Information must be managed with great care to meet the 
objectives of citizens and their governments. ((—)) 
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It is the intent of the legislature to encourage state and local governments to 
develop, store, and manage their public records and information in electronic 
formats to meet their missions and objectives. Further, it is the intent of the 
legislature for state and local governments to set priorities for making public 
records widely available electronically to the public. 

RCW ((43.105.250)) 43.105.351. An agency could fulfill its obligation 
to provide "access" to a public record by providing a requestor with a 
link to an agency web site containing an electronic copy of that 
record. RCW 42.56.520. Agencies are encouraged to do so, and 
requestors are encouraged to access records posted online in order to 
preserve taxpayer r2sources.2  For those requestors without access to 
the internet, an agency (( )) is to provide copies or 
allow the requestor to view copies using an agency computer terminal 
at its office. RCW 42.56.520. 
Notes: ISee also Benton County v. Zink, 191 Wn. App. 269,361 P.3d 801 (2015) (agency can send records to outside vendor for copying). - 

ZSee legislative  find; gc in chapter 69 Laws  of 2010 ("The internet provides for instant access  to public records at a gagnificantly reduced cost to the ae ne cTand 
the public. Agencies are encouraged to make commonly requested records available on agency web sites. When an agency has made records available on its web 
site, members of the public with computer access should be encouraged to preserve taxpayer resources by accessing those records online.") 

Allied comment: Organization and damage prevention are different things and should be broken into 
separate comment subsections, as shown above. Also, the comment on protecting records should be 
primarily concerned with the actions of agencies, not requesters. The comment on organization should 
offer practical guidance on how to make records easily retrievable. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-030 Comment 06 Form of requests. There is no statutorily 
rr-gni rant fri 7rpai- fur a yal i ri puhl i r rprnr1jc rg-gi1pSJ- 

42.56.080(2). Agencies may recommend that requestors submit requests 
using an agency-provided form or web page. However, a person seeking 
records must make a "specific request" for "identifiable records" 
which provides "fair notice" and "sufficient clarity" that it is a 
records request. An agency may prescribe the means of requests in 
its rules- pus 

RCW 42.56.040; RCW 
42.56.070(1); RCW 42.56.100; RCW 34.05.220(1)(b) (state agencies) 

_ , 

'YLv ^ ZT_  

Agency public internet web site records - No request required. A 
requestor is not required to make a public records request before 
inspecting, downloading or copying records posted on an agency's 
public web site. To save resources for both agencies and requestors, 
agencies are strongly encouraged to post commonly requested records 
on their 
web sites. Requestors are strongly encouraged to review an agency's 
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web site before submitting a public records request. 
In-person requests. An agency must honor requests received in 
person during normal business hours. RCW 42.56.080(2). An agency 
should have its public records request form available at the office 
reception area so it can be provided to a "walk-in" requestor. The 
form should be directed to the agency's public records officer. 
Mail, email and fax requests. A request can be sent ((4n)) to the 
appropriate person or address by U.S. mail. RCW ((42.17.290/))
42.56.100. A request can also be made by email, fax (if an agency 
still uses fax), or orally((. A request should be made te theage a 
jxblie ineeer-ds effieer-. AR ageney-may p Veseribe-fteans of 3Fegeests 4: 
Its roles. RGW 42.1? .258,-4256.040 and 42.17 .260 (I /42.56.870T1T-REW 
34.05.220 (state eies ))) (but should then be confirmed in writing; 
see further comment herein). 
Public records requests using the agency's form or web page. An 
agency should have a public records request form. An agency is 
encouraged to make its public records request form available at its 
office, and on its web site((.. 
A -Rumbein ef agencies reutinely—aeeep-t era! pub lie reeerds re- 
quests -fifer eiEample, askingto leek  at a-  building PeEmlt) . Seme - 
eies fiind eina! requests -te-be-the best way te-provide eeEtaln ,inns ^f 
ineeerds. Hewe-e= €er—seme-requests sueh as largeL enes, ere! =~-t- 
maybe allewed but are pr8blexna ie. An request does net memerial— 
±ze the-eifaet reeerhs seught and therefere-prevents a L=eqaester &r 
agency-frettt !a- ter preving- what -was Inel ed in the i=eejaest. Further 

,a,.„...-ib ,a W 4 04002 i mvrc, ai—acvcx~s~ec~in~rA~' 44-~~--vrvvzTl), a requester- fftT3st—pre8ide--the 
ageney-wlth ieaasenahle neriee-  that -the . request is fe„  the diselesur  

of publie reeerds; e-r-al rests, espeeially to ageRey staff --ethe 
than the piibife-reeerhs-effieer or designee, faay Fiet prevlde the - 

re"ee-It te-wr-iting ai d then verify In writ-}nq- with -the E^q eSter- 
that it-eerre~yftteitterlallzes theEegt~t. - 

)). Some agencies 
also have online public records request forms or portals on a page 
on their web sites, set up to specifically receive public records 
requests. Agencies may recommend that requestors submit requests using 
an agency-provided form or web page. RCW 42.56.080(2). In this 
comment, requestors are strongly encouraged to use the agency's 
public  records request form or online form or portal to make 
records requests, and then provide it to the designated agency 
person or address. Following this step begins the important 
communication process under the act between the requestor and the 
agency.3  This step also helps both the requestor and the agency, 
because it better enables the agency to more promptly identify the 
inquiry as a public records request, timely confirm its receipt with 
the requestor, promptly seek clarification from the requestor if 
needed, and otherwise begin processing the agency's response to the 
request under the act. 
An agency request form or online form or portal should ask the 

[ 13 1 OTS-8829.3 



requestor whether he or she seeks to inspect the records, receive a 
copy of them, or to inspect the records first and then consider 
selecting records to copy. An agency request form or online 
portal should recite that inspection of records is free and provide 
(( )) information about 
copying fees. 
An agency request form or online form or portal should 
requestor to provide contact information so the agency can 
with the requestor to, for example, clarify the request, 
requestor that the records are available, or provide an 

require the 
communicate 
inform the 
explanation 

of an exemption. - ------ - ._.:_.... ..... - - 
- -- b=- - ---Requestors should provide an 

email address because it is an efficient means of communication and 
creates a written record of the communications between them and the 
agency. An agency should not require a requestor to provide a driver's 
license number, date of birth, or photo identification. This 
information is not necessary for the agency to contact the requestor 
and requiring it might intimidate some requestors. 
Bot requests. An agency may deny a "bot" request, which is one of 
multiple requests from a requestor to the agency within a twenty-four-
hour period, if the agency establishes that responding to the multiple 
requests would cause excessive interference with other essential agency 
functions. RCW 42.56.080(3). A "bot" request means a records request 
that an agency reasonably believes was automatically generated by a 
computer program or script. 
Oral requests. A number of agencies routinely accept oral public 
records requests (for example, asking to look at a building permit). 
Some agencies find oral requests to be the best way to provide certain 
kinds of records. However, for some requests such as larger or complex 

1 
request does not memorialize the exact records sought and therefore 
prevents a requestor or agency from later proving what was included 
in the request. Furthermore, as described in this comment and in 
WAC 44-14-04002(1), a requestor must provide the agency with fair 
notice that the request is for the disclosure of public records; 
oral requests, especially to agency staff other than the public records 
officer or designee, may not provide the agency with the required 
notice or satisfy the agency's Public Records Act procedures. 
Therefore, requestors are strongly encouraged to make written requests, 
directed to the designated agency person or address. 
If an agency receives an oral request, the agency staff person 
authorized to receive the request such as the public records officer, 
should immediately reduce it to writing and then verify in writing 
with the requestor that it correctly memorialized the request. If the 
staff person is not the proper recipient, he or she should inform the 
person of how to contact the public records officer to receive 
information on submitting records requests. The public records 
officer serves "as a point of contact for members of the public in 
requesting disclosure of public records and oversees the agency's 
compliance with the public records disclosure requirements." RCW 
42.56.580. 
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Prioritization of records requested. An agency may ask a requestor to 
prioritize the records he or she is requesting so that the agency 
is able to provide the most important records first. An agency is not 
required to ask for prioritization, and a requestor is not required to 
provide it. 
Purpose of request. An agency cannot require the requestor to 
disclose the purpose of the request ((wlt ht,e)), apart from 
exceptions permitted by law. RCW ((42.'~/)) 42.56.080. ((fit)) 
For example, if the request is for a list of individuals, an agency 
may ask the requestor if he or she intends to use the records for a 
commercial purpose and require the requestor to provide information 
about the purpose of the use of the list.  ((2)) 5  An agency should 
specify on its request form that the agency is not authorized to 
provide public records consisting of a list of individuals for a 
commercial use. RCW ( (42."'"'—~4) ) 42.56.070(9) . 
((SeeenQ)) And, an agency may seek information sufficient to allow it 
to determine if another statute prohibits disclosure. For example, some 
statutes allow an agency to disclose a record only to ((ate 
fms—benefits ein his er he )) identified persons. In 
such cases, an agency is authorized to ask the requestor if he or she 
fits ((this eriterien)) the statutory criteria for disclosure of the 
record. 
Indemnification. An agency is not authorized to require a requestor to 
indemnify the agency. ((Gp . Att' Gen. 12 t,988l,3))6  
Notes: IRCW 42 56 080 (1) and (2): Hmrgartner v. City of Seattle, 151 Wn.2d 439, 447, 90 P.3d 26 (2004) ("there is no official format for a valid PDA 
[PRAT request.")((.))•  Mond v Lowe 102 Wn.

- 
n App 872 10 P.3d 494 (2000) (an agency's duty under the act is triggered when it receives a "specific request" for 

records and when the requestor states "the request with sufficient clarity to give the agency fair notice that it had received a request  for public records"). 
'((6B--AEPY-G on. ,o (nvo) ... ,i. n.. e.o.. ne., o T-n .> erxrs-pr etlere4 

3See Hohhs v State 183 Wn Any. 925 335 P 3d 1004 (2014) (Court of Appeals encouraged mquestors to communicate With agencies about issues related to - 
their PRA requests) and WAC 44-14-04003(3) ("Communication is usually the key to a smooth public records process for both reouestors and agencies."). 
40ral requests make it "unnecessarily difficult" for the requestor to prove What was requested. Beal v. City of Seattle, 150 Wn. App. 865, - - - 
874-75 209 P.3d 872 (2009)• see also 07Jei!! v City of Shoreline 170 Wn 2d 138 151 240 P.3d 1149 (2010) (holding that an oral request for "that email" did 
not provide the city with sufficient notice that metadata was also being requested). - -
5SEWHeahhcare 775W v. State et at., 193 Wn. App. 377,377 P.3d 214 (2016). 

60p. AtPy Gen. 12 (1988) See also RCW ((A9 191W)  42.56.060 which provides: 'No public agency, public official, public employee, or custodian shall be 
liable, nor shall a cause of action exist, for any loss or damage based upon the release of a public record if the public agency, public official, public employee, or 
custodian acted in good faith in attempfing to comply with the provisions of this chapter." ((Therefore, an ageney has-little-creed ter an indemm ea"n-elause 
Requiting -a requester-to-iad uestom4em-exereising their right to request-pablie-Fees t 11.)) 

Allied comments: Requesters can be anonymous. The Parmelee v. Clarke case Was limited to its facts. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-040 Processing of public records requests—General. 
(1) Providing "fullest assistance." The (name of agency) is charged by 
statute with adopting and rules which er —h-ew r- wit 
„ere;; :ide—fall aeeess to _ ~xesErgs~ „ „ ` ~c-......:: es frem. d,a£rage e 

_ ...:i'r Oti'1r:Y eccorai:a  

- inetie s of the aefe ey, " provide for "fullest assistance" to 
requestors;  and provide the "most timely possible action" on public 
records requests conson —1 ur- P ;:. r  n r ;^ .. ^s to 

[ 15 1 OTS-8829.3 



"provide full access to public records,""protect records from damage or 
disorganization," and "prevent excessive interference with other 
essential functions of the agency,". The public records officer or 
designee will process requests as promptly as possible and grant access 
to requested records as fully as possible An the er-der- allewiag—the 
meet regwests to b!e—pL-eeessed In the meet e€€ieleat mamgee. 
((+2+))  

requested Eeeerds, and give It a pr-IeElty 

detemAning its reasenable level e€ effeL-€ to devehe €e respeading 

h eth 
essential ageeey ft ae€iee9 -Rf-w 42.56.100.  
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Ago 

I ~1050-2AM= 

af --wWithin five business daysi of receipt of the request, the public 
records officer will do one or more of the following, depending upon 

I

which response provides the fullest assistance and most timely 
possible actiontheeategary assigned e—#n._ -___ -- 
(a) Make the records available for inspection or copying((* {b})) 
including: 
(i) If copies are available on the (name of agency's) internet 
web site, provide an internet address and link on the web site to 
specific records requested; 
(ii) If copies are requested and payment of a deposit for the 
copies, if any, is made or other terms of payment are agreed upon, 
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send the copies to the requestor; 
((-(e})) (b) Acknowledge receipt of the request and provide a reasonable 
estimate of when records or an installment of records will be 
available (the public records officer or designee may revise the 
estimate of when records will be available); or 
( ((d) If—one—request is—unelear-eidees—net sir€€ieiently le of the 
requested -eeerds, Eequest elarifieatien frees —the requester.)  ) (c) 
Acknowledge receipt of the request and ask the requestor to provide 
clarification for a request that is unclear, and provide, to the 
greatest extent possible, a reasonable estimate of time the (name of 
agency) will require to respond to the request if it is not clarified. 
(i) Such clarification may be requested and provided by 
telephone((. The publie reeerds effieer er designee fRayr-evi se—the 
estimate of when ineeerds will be avallable)), and memorialized in 
writing; 
(ii) If the requestor fails to respond to a request for 
clarification and the entire request is unclear, the (name of 
agency) need not respond to it. The (name of agency) will respond to 
those portions of a request that are clear; or 
( (fe- ) ) (d) Deny the request. 

G'snseg~enees e€ failure to respond. ;mss 

Protecting rights of others. In the event that the 
requested records contain information that may affect rights of others 
and may be exempt from disclosure, the public records officer may, 
prior to providing the records, give notice to such others whose 
rights may be affected by the disclosure. Such notice should be given 
so as to make it possible for those other persons to contact the 
requestor and ask him or her to revise the request, or, if 
necessary, seek an order from a court to prevent or limit the 
disclosure. The notice to the affected persons will include a copy of 
the request. 
((-{,)-)) (44) Records exempt from disclosure. Some records are exempt 
from disclosure, in whole or in part. If the (name of agency) believes 
that a record is exempt from disclosure and should be withheld, the 
public records officer will state the specific exemption and provide a 
brief written explanation of why the record or a portion of the record 
is being withheld. If only a portion of a record is exempt from 
disclosure, but the remainder is not exempt, the public records 
officer will redact the exempt portion=, provide the nonexempt 
portions, and indicate to the requestor wh . 

r 
(((6})) ( } Inspection of records. 
(a) Consistent with other demands, the (name of agency) shall 
promptly provide 1e space to inspect public records. No 
member of the public may remove a document from the viewing area 

or disassemble or alter any document. The 
requestor shall indicate which documents he or she wishes the agency to 
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copy. 
(b) The requestor must claim or review the assembled records 
within -_.qty _6 days of the (name of agency's) notification to him 
or her that the records are available for inspection or copying. 
The agency will notify the requestor in writing of this requirement 
and inform the requestor that he or she should contact the agency to 
make arrangements to claim or review the records. If the requestor 
or a representative of the requestor fails to claim or review the 
records within the vty-day period or make other arrangements, 
the (name of agency) may close the request and refile the assembled 
records. Other public records requests can be processed ahead of a 
subsequent request by the same person for the same or almost identical 
records, which can be processed as a new request. 
((+7+)) (64) Providing copies of records. After inspection is complete, 
the public records officer or designee shall promptly make the 
requested copies available _ _ Where (name of 
agency) charges for copies, the requestor must pay for the copies. 
( (-(-8-}-) ) ( %4-8) Providing records in installments. When the request is 
for a large number of records, the public records officer or designee 
will provide records awes feE inspeetiienand epy _g  in installments 
as they become available or as prioritized by the requester, 
insistently %,,ith providing the fullest assistance and most timely 
^sSlble "- icn on the reaues' . if he—er she zeasenai-,.y 

within sixty days, the requestor fails to inspect the entire 
set of records or one or more of the installments, the public records 
officer or designee may stop searching for the remaining records and 
close the request. 
( (4-9-)-) ) ( '-=-) Completion of responselnspeetA~en.  When the inspection .. 
oroductio:. of the requested records is complete and all requested 
copies are provided, the public records officer or designee will 
indicate that the (name of agency) has completed a ((diligent)) 
reasonable search for the requested records and made any located 
nonexempt records available for inspection. 
(((-18))) (912) Closing withdrawn or abandoned request. When the 
requestor either withdraws the request, or fails to clarify an entirely 
unclear request, or fails to fulfill his or her obligations to inspect 
the records ((ems)), pay the deposit, pay the required fees for an 
installment, or make final payment for the requested copies, the 
public records officer will close the request and indicate to the 
requestor that the (name of agency) has closed the request. 
((+1-1+)) (10-3) Later discovered documents. If, after the (name of 
agency) has informed the requestor that it has provided all available 
records, the (name of agency) becomes aware of additional responsive 
documents existing at the time of the request, it will promptly inform 
the requestor of the additional documents and provide them on an 
expedited basis. 
Note: tin calculating the five business days, the following are not counted: The day the agency receives the request, Saturdays, Sundays and holidays. 
RC W 1.12.040. - 

Allied comment: This model rule should focus on fulfilling agency obligations as quickly and helpfully as 
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possible, consistent with the Act's requirements to respond promptly (RCW 42.56.070(1); RCW 42.56.520) 
and with the requirements for the fullest assistance and most timely possible action on requests (RCW 
42.56.100). Subsection (1), with the heading "fullest assistance," should eliminate the reference to "the 
most efficient manner" of processing requests. Maximum efficiency is not required, nor is it a substitute for 
fullest assistance. Also, the entire categorization scheme in proposed subsection (1) should be stricken. It 
assumes that all requests will receive a "tracking number" and go into a "queue" instead of being resolved 
immediately. It does not address the agency's obligation to devote sufficient resources to processing 
requests, so as to avoid a backlog in the first place. Also, the categorization proposal is problematic 
because it does not require even a cursory search for the desired records as an initial step. A request cannot 
be categorized as exceptionally large or difficult until an initial search determines how many records, and 
which records, are potentially responsive. Similarly, the proposed subsection (2) improperly assumes that 
the initial response will be a delay instead of simply producing the requested records via a link, mailing or 
email attachment. The proposed subsection (5) should be eliminated or clarified. There is no requirement 
for a requester to contact an agency when the initial response deadline is missed, and the content seems 
unrelated to the heading ("consequences for failure to respond"). In proposed subsection (8), the 30-day 
time limit to inspect records seems arbitrary. It often takes time to arrange a mutually acceptable inspection 
time, and if the volume of records is large, the requester may find it difficult to carve out sufficient time 
during a workday for inspection at an agency office — particularly if the office is a long distance away. If a 
time limit is necessary, it should be doubled, at least. Finally, the subsection on installments needs to be 
tethered to the over-arching requirement for the fullest assistance and most timely possible action. What 
seems "practical" to the records officer may not seem helpful to the requester. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-040 Comment. 02 Obligations of requestors. (1) 
((Reasonable)) Fair notice that request is for public records. A 
requestor must give an agency (( 'tee)) fair notice that the 
request is being made pursuant to the act. Requestors are encouraged 
to cite or name the act but are not required to do so.1  A request 
using the agency's request form or online request form or portal, or 
using the terms "public re— cords," "public disclosure," "FOIA," or 
"Freedom of Information Act" (the terms commonly used for federal 
records requests), especially in the subject line of an email or 
letter, is recommended. The request should be directed to the agency-
designated person to receive requests (such as the public records 
officer) or the agency-designated address for public records 
requests, which should provide an agency with (( )) fair 
notice in most cases. A requestor should not submit a "stealth" 
request, which is buried in another document in an attempt to trick the 
agency into not responding. 
(2) Identifiable record. A requestor must request an 
"identifiable record" or "class of records" before an agency must 
respond to it. RCW ((42.'~T)) 42.56.080 and ((42.17.'"x,%)) 
42.56.550(1). 
An "identifiable record" is one that is existing at the time of the 
request and which agency staff can reasonably locate.((2)) The act does 
not require agencies to be "mind readers" and to guess what records 
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are being requested.2  '£tee- aet yes ee—a -a iFee)aester- fie ma3Ee 
tci ur SE 6, c@—i8 r,e - 

A request for all or substantially all records prepared, owned, used 
or retained by an agency is not a valid request for identifiable 
records, provided that a request for all records regarding a 
particular topic or containing a particular keyword or name shall not 
be considered a request for all of an agency's records. RCW 
42.56.080(1). A "keyword" must have some meaning that reduces a 
request from all or substantially all of an agency's records. For 
example, a request seeking any and all records from the department of 
ecology which contain the word "ecology" is not a request containing 
a keyword. The word "ecology" is likely on every agency letterhead, 
email signature block, notice, order, brochure, form, pleading and 
virtually every other agency document. A request for all of an 
agency's emails can encompass substantially all of an agency's records, 
and such a request contains no keywords. The act does not allow a 
requestor nor require an agency to search through agency tlies or 
records which cannot be reasonably identified or described to the 
agency.((3))4  It benefits both the requestor and the agency when the 
request includes terms that are for identifiable records actually 
sought by the requestor, and which produce meaningful search results by 
the agency. 
However, a requestor is not required to identify the exact record he or 
she seeks. For example, if a requestor requested an agency's "2001 
budget," but the agency only had a 2000-2002 budget, the requestor made 
a request for an identifiable record.(<4)) 5 _ 

An "identifiable record" is not a request for "information" in 
general. ((5,)-) 6- For example, asking "what policies" an agency has for 
handling discrimination complaints is merely a request for 
"information. i6  A request to inspect or copy an agency's policies and 
procedures for handling discrimination complaints would be a request 
for an "identifiable record." 
Public records requests are not interrogatories (questions). An 
agency is not required to answer questions about records, or conduct 
legal research for a requestor. A request for "any law that allows 
the county to impose taxes on me" is not a request for an identifiable 
record. Conversely, a request for "all records discussing the passage 
of this year's tax increase on real property" is a request for an 
"identifiable record." 
When a request uses an inexact phrase such as all records "relating to" 
a topic (such as "all records relating to the property tax increase"), 
the agency may interpret the request to be for records which directly 
and fairly address the topic. When an agency receives a "relating to" 
or similar request, it should seek clarification of the request from 
the requestor or explain how the agency is interpreting the requestor's 
request. 
(3) "Overbroad" requests. An agency cannot "deny a request for 
identifiable public records based solely on the basis that the request 
is overbroad." RCW ((42.'-~.'70T)) 42.56.080. However, if such a 
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request is not for identifiable records or otherwise is not proper, 
the request can still be denied. When confronted with a request that 
is unclear, an agency should seek clarification. 
Notes: IWood v. Lore, 102 Wn. App. 872, 10 P.3d 494 (2000). 
2Bonanty v. City of Seattle, 92 Wn. App. 403, 410, 960 P.2d 447 (1998), (( )) ("identifiable record" 
requirement is satisfied when there is a "reasonable description" of the record "enabling the government employee to locate the requested records."). 
3Limsmmn v. Ladenbarg, 136 Wn.2d 595, 604, 0, 963 P.2d 869 (1998), appeal after remand, 110 Wn. App. 133, 39 P.3d 351 (2002)•  Sa. benf v. Seanle Police 
Dept 16 Wn App 1 260 P 3d 1006 (2011) a d in part revd in part on o87er pmunds 179 Wn.2d 376 314 P.3d 1093 (2013) ("We hold that there is no 
standing request under the PRA-"): Smith v Okanogan County, 100 Wn APP .7. 994 P 2d 857 (2000 encv not required to create a record to respond to a PRA 

'Polante v. King_Cotmty Fire Dist. No. 20,114 Wn. App. 565, 571, n.4, 59 P.3d 109 (2002). ((5 , 09.)) 
6((Ld:))Bonamy. 92 Wn. App. at 409.  
7See Linrstmm, 136 Wn.2d at 604, n.3 (act does not require "an agency to go outside its own records and resources to try to identify or locate the record 
requested."); Bonamy, 92 Wn. App. at 409 (act "does not require agencies to research or explain public records, but only to make those records accessible to the 
public((.))"). 

Allied comment: A "future" record can be identifiable. For example, a reporter may ask in advance for a 
council meeting packet or meeting minutes when they are available. The Act does not prohibit such a 
request. 

AMENDATORY SECTION (Amending WSR 07-13-058, filed 6/15/07, effective 
7/16/07) 

WAC 44-14-040  Comment 03 Responsibilities of agencies in processing 
requests. (1) Similar treatment and purpose of the request. The act 
provides: "Agencies shall not distinguish among persons requesting 
records, and such persons shall not be required to provide 
information as to the purpose for the request" (except to determine if 
the request is seeking a list of individuals for a commercial use or 
would violate another statute prohibiting disclosure or restricting 
disclosure to only certain persons). RCW ((42.17rV0,1-)) 42.56.080.1  The 
act also requires an agency to take the "most timely possible action on 
requests" and make records "promptly available." RCW ((42.17.29c)/)) 
42.56.100 and ((42.1.1770T)) 42.56.080. However, treating requestors 
similarly does not mean that agencies must process requests strictly 
in the order received because this might not be providing the "most 
timely possible action" for all requests. A relatively simple request 
need not wait for a long period of time while a much larger or more 
complex request is being fulfilled. Agencies are encouraged to be 
flexible and process as many requests as possible as 

" even if they are out of order. ( (3 ) ) 

(a) Agencies can use criteria to assess whether the request is 
routine or complex (WAC 44-14-040) in order to assist them in 
calculating their estimate of time and in their processing. Complex 
and broad requests typically take more time to process and may require 
an agency to provide records in installments, and use additional time 
to locate and assemble records, notify third parties, and determine 
if information is exempt.2  

_ .:... .... .... .- -........ ...... ......... _ ..... ... .._ 
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(2) Purpose of request. An agency cannot require a requestor to state 
the purpose of the request (with limited exceptions). RCW 
((42.1:7.270/)) 42.56.080. However, in an effort to better understand 
the request and provide all responsive records, the agency can inquire 
about the purpose of the request. The requestor is not required to 
answer the agency's inquiry (with limited exceptions as previously 
noted). 
((-R+)) (3) Provide "fullest assistance" and "most timely possible 
action." The act requires agencies to adopt and enforce reasonable 
rules to provide for the "fullest assistance" to a requestor. RCW 
((42.'~/)) 42.56.100. The "fullest assistance" principle should 
guide agencies when processing requests. In general, an agency should 
devote sufficient staff time to processing records requests, 
consistent with the act's requirement that fulfilling requests should 
not be an "excessive interference" with the agency's "other essential 
functions." RCW ((42.x;)) 42.56.100. The agency should recognize 
that fulfilling public records requests is one of the agency's 
duties, along with its others. 
The act also requires agencies to adopt and enforce rules to provide 
for the "most timely possible action on requests." RCW ((42.'x,')) 
42.56.100. This principle should guide agencies when processing 
requests. It should be noted that this provision requires the most 
timely "possible" action on requests. This recognizes that an agency is 
not always capable of fulfilling a request as quickly as the requestor 
would like. 
((+( )) (4) Communicate with requestor. Communication is usually the 
key to a smooth public records process for both requestors and 
agencies. 3_  Clear requests for a small number of records usually do not 
require predelivery communication with the requestor. However, when an 
agency receives a large or unclear request, the agency should 
communicate with the requestor to clarify the request. If a 
requestor asks for a summary of applicable charges before any copies 
are made, an agency must provide it. RCW 42.56.120 (2)(f). The 
requestor may then revise the request to reduce the number of 
requested copies. If the request is clarified or modified orally, the 
public records officer or designee should memorialize the communication 
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in writing. 
For large requests, the agency may ask the requestor to prioritize 
the request so that he or she receives the most important records 
first. If feasible, the agency should provide periodic updates to the 
requestor of the progress of the request. Similarly, the requestor 
should periodically communicate with the agency and promptly answer 
any clarification questions. Sometimes a requestor finds the records 
he or she is seeking at the beginning of a request. If so, the 
requestor should communicate with the agency that the requested records 
have been provided and that he or she is canceling the remainder of the 
request. If the requestor's cancellation communication is not in 
writing, the agency should confirm it in writing. 
((-(4-j-)) (5) Failure to provide initial response within five business 
days. Within five business days of receiving a request, an agency must 
provide an initial response to requestor. The initial response must 
do one of four things: 
(a) Provide the record; 
(b) Acknowledge that the agency has received the request and pro-
vide a reasonable estimate of the time it will require to ((may)) 
further respond; 
(c) Seek a clarification of the request and if unclear, provide 
to the greatest extent possible a reasonable estimate of time the 
agency will require to respond to the request if it is not clarified; 
or 
(d) Deny the request. RCW ((42.17.320T))  42.56.520. An agency's 
failure to provide an initial response is arguably a violation of the 
act . ((--') ) 4 
(({5-)-)) (6) No duty to create records. An agency is not obligated to 
create a new record to satisfy a records request.<<4->> 5 However, 
sometimes it is easier for an agency to create a record responsive to 
the request rather than collecting and making available voluminous 
records that contain small pieces of the information sought by the 
requestor or find itself in a controversy about whether the request 
requires the creation of a new record. The decision to create a new 
record is left to the discretion of the agency. - h L— eB_ a*Lt-e 
a- a asee, fe—exams=Yefe net—alwa =p_ =- 
re reeerd amide,-eating a new Y-eeer-d— -̀--In  addition, 

an agency may decide to provide a customized service and if so, assess 
a customized service charge for the actual costs of staff technology 
expertise needed to prepare data compilations, or when such 
customized access services are not used by the agency for other 
business purposes. RCW 42.56.120. 
If the agency is considering creating a new record instead of 
disclosing the underlying records, 9r  ereat- ne—new ~eeerds `rem —a 
Ela;~a --it should obtain the consent of the requestor to ensure 
that the requestor is not actually seeking the underlying records, and 
describe any customized service charges that may apply. 
Making an electronic copy of an electronic record is not "creating" a 
new record; instead, it is similar to copying a paper copy. If an 
agency translates a record into an alternative electronic format at the 
request of a requestor, the copy created does not constitute a new 
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public record. RCW 42.56.120(1). Similarly, eliminating a field of an 
electronic record can be a method of redaction; it is ((similar te)) 
like redacting portions of a paper record using a black pen or white-
out tape to make it available for inspection or copying. Scanning 
paper copies to make electronic copies is a method of copying paper 
records and does not create a new public record. RCW 42.56.120(1). 
((+64-)) (7) Provide a reasonable estimate of the time to fully 
respond. Unless it is providing the records or claiming an exemption 
from disclosure within the five-business day period, an agency must 
provide a reasonable estimate of the time it will take to ((full:y))  
respond to the request. RCW ((42.17.-30/)) 42.56.520. ((Fid3 )) 
Responding can mean processing the request (locating and assembling 
records, redacting, preparing a withholding ((fix)) log, making an 
installment available, or notifying third parties named in the 
records who might seek an injunction against disclosure) or determining 
if the records are exempt from disclosure. 
An estimate must be "reasonable." The act provides a requestor a quick 
and simple method of challenging the reasonableness of an agency's 
estimate. RCW ((42.17.'"~4)) 42.56.550(2). See WAC 44-14-08004 
(5) (b) . The burden of proof is on the agency to prove its estimate is 
"reasonable." RCW ((42.17.'"~4)) 42.56.550(2). 
To provide a "reasonable" estimate, an agency should not use the same 
estimate for every request. An agency should roughly calculate the 
time it will take to respond to the request and send estimates of 
varying lengths, as appropriate. 

-_Some very large requests can legitimately take 
months ----,L to fully provide. See WAC 44-14-040. There is no 
standard amount of time for fulfilling a request so reasonable 
estimates should vary. 
Some agencies send form letters with thirty-day estimates to all 
requestors, no matter the size or complexity of the request. Form 
letter thirty-day estimates for every requestor, regardless of the 
nature of the request, are rarely "reasonable" because an agency, 
which has the burden of proof, could find it difficult to prove that 
every single request it receives would take the same thirty-day period. 
While not reauired,7  in order to avoid unnecessary litigation over 
the reasonableness of an estimate, an agency ((sheu1a)) could 
briefly explain to the requestor the basis for the estimate in the 
initial response, including describing or referring to its 
processing categories. See WAC 44-14-040. The explanation need not be 
elaborate but should allow the requestor to make a threshold 
determination of whether he or she should question that estimate 
further or has a basis to seek judicial review of the reasonableness of 
the estimate. 
An agency should either fulfill the request within the estimated time 
or, if warranted, communicate with the requestor about clarifications 
or the need for a revised estimate.$  An_ agency should not ignore a 
request and then continuously send extended estimates. Routine 
extensions with little or no action to fulfill the request would 
show that the previous estimates probably were not "reasonable." 
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Extended estimates are appropriate when the circumstances have changed 
(such as an increase in other requests or discovering that the request 
will require extensive redaction). An estimate can be revised when 
appropriate, but unwarranted serial extensions have the effect of 
denying a requestor access to public records. 
((+7+)) (8) Seek clarification of a request or additional time. An 
agency may seek a clarification of an "unclear" or partially unclear 
request. RCW ((42.17.320T)) 42.56.520. An agency can only seek a 
clarification when the request is objectively "unclear." Seeking a 
"clarification" of an objectively clear request delays access to 
public records. 
If the requestor fails to clarify an entirely unclear request, the 
agency need not respond to it further. RCW ((42.1''0{-)) 
42.56.520. However, an agency must respond to those parts of a request 
that are clear. If the requestor does not respond to the agency's 
request for a clarification within thirty days of the agency's 
request or other specified time, the agency may consider the request 
abandoned. If the agency considers the request abandoned, it should 
send a closing letter to the requestor if it has not already 
explained when it will close a request due to lack of response by the 
requestor. 
An agency may take additional time to provide the records or deny the 
request if it is awaiting a clarification. RCW ((42.17.-320/)) 
42.56.520. After providing the initial response and perhaps even 
beginning to assemble the records, an agency might discover it needs 
to clarify a request and is allowed to do so. A clarification could 
also affect a reasonable estimate. 
((-(-8-j-)) (9) Preserving requested records. If a requested record is 
scheduled shortly for destruction, and the agency receives a public 
records request for it, the record cannot be _destroyed until the 
request is resolved. RCW ((42.'~0~)) 42.56.100.-((5)> 9  Once a 
request has been closed, the agency can destroy the requested records 
in accordance with its retention schedule. 
( ) (10) Searching for records. An agency must conduct an 
objectively reasonable search for responsive records. The adequacy of 
a search isjudgod by the standard e€ r pablapass.lo A requestor 
is not required to "ferret out" records on his or her own.((6)) A 
reasonable agency search usually begins with the public records 
officer for the agency or a records coordinator for a department of the 
agency deciding where the records are likely to be and who is likely 
to know where they are. One of the most important parts of an adequate 
search is to decide how wide the search will be. If the agency is 
small, it might be appropriate to initially ask all agency employees 
and officials if they have responsive records. If the agency is 
larger, the agency may choose to initially ask only the staff of the 
department or departments of an agency most likely to have the records. 
For example, a request for records showing or discussing payments on a 
public works project might initially be directed to all staff in the 
finance and public works departments if those departments are deemed 
most likely to have the responsive documents, even though other 
departments may have copies or alternative versions of the same 
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documents. Meanwhile, other departments that may have documents should 
be instructed to preserve their records in case they are later deemed 
to be necessary to respond to the request. The agency could notify 
the requestor which departments are being surveyed for the documents 
so the requestor may suggest other departments. 
If agency employees or officials are using home computers, personal 
devices, or personal accounts to conduct agency business, those 
devices and accounts also need to be searched by the employees or 
officials who are using them when those devices and accounts may 
h g 
agency work have responsive public records of an agency as a 
consequence of the agency's contract, they should also be notified of 
the records request. It is better to be over inclusive rather than 
under inclusive when deciding which staff or others should be 
contacted, but not everyone in an agency needs to be asked if there is 
no reason to believe he or she has responsive records. An email to 
staff or agency officials selected as most likely to have responsive 
records is usually sufficient. Such an email also allows an agency 
to document whom it asked for records. Documentation of searches is 
recommended. The courts can consider the reasonableness of an agency's 
search when considering assessing penalties for an agency's failure 
to produce records.12  

Agency policies should require staff and officials to promptly 
respond to inquiries about responsive records from the public records 
officer. 
After records which are deemed potentially responsive are located, an 
agency should take reasonable steps to narrow down the number of 
records to those which are responsive. In some cases, an agency 
might find it helpful to consult with the requestor on the scope of 
the documents to be assembled. An agency cannot "bury" a requestor 
with nonresponsive documents. However, an agency is allowed to provide 
arguably, but not clearly, responsive records to allow the requestor 
to select the ones he or she wants, particularly if the requestor is 
unable or unwilling to help narrow the scope of the documents. If an 
agency does not find responsive docnm n s, it should explain, in at 
least general terms, the places searched.13  
(({I-G*))  (11)  Expiration of reasonable estimate. An agency should 
provide a record within the time provided in its reasonable estimate 
or communicate with the requestor that additional time is required to 
fulfill the request based on specified criteria. ( (URjus ifle' failure 
Vie provide the i•eeefd by the eiEpiratien of the estimate is —a -denial of 
aeeess to the-mod)) A failure of an agency to meet its own internal 
deadline is not a violation of the act, assuming the agency is working 
dlilgently to respond o tne request.14  Nevertneless, an agency s ou d 
promptly communicate with a requestor when it determines its original 
estimate of time needs to be adjusted. 
(({14:})) (12)  Notice to affected third parties. Sometimes an 
agency decides it must release all or a part of a public record 
affecting a third party. The third party can file an action to obtain 
an injunction to prevent an agency from disclosing it, but the third 
party must prove the record or portion of it is exempt from 
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disclosure and that disclosure would not be in the oublic interest. _ 
RCW((42.17.330/)) J̀  Formatted- Highlight (( ) ) - 92.56.540. sending ~~ - -- _ _ . 

-,h? 1 . -4 -h, 

The act provides that before releasing a record an agency may, at its 
"option," provide notice to a person named in a public record or to 
whom the record specifically pertains (unless notice is required by 
law) . RCW ((42.17.330/))  42.56.540.E This wealei _ne=sde all of these 
iese - d t--- -l9  xee-a-seriabl be aseea'tai neei eeerd and wh„  

_ - the reeeLnd.—An 
agency has wide discretion to decide whom to notify or not notify. 
First, an agency has the "option" to notify or not (unless notice is 
required by law) . RCW ( (42.1:7.330/) ) 42.56.540. Second, if it acted in 
good faith, an agency cannot be held liable for its decision not 
F 'tee to notify e --_- people under the act. RCW ((42.'~158/)) 
42.56.060. However, if an agency had a contractual obligation to 
provide notice of a request but failed to do so, the agency might 
lose the immunity provided by RCW ((4`'.'z-~;)) 42.56.060 because 
breaching the agreement probably is not a "good faith" attempt to 
comply with the act. 
The appropriate practice ef fi.iany ageneies is to give no more 
than ten days' notice of the date when records will be released, 
absent an in;  unction. Many agencies expressly indicate the deadline 
date on which it must receive a court order enjoining disclosure, to 
avoid any confusion or potential liability. _ nereeiE 

- - - -- 
t- eEvery additional day of notice is another day the potentially 

disclosable record is being withheld. When it provides a notice, the 
agency should include in its calculation the notice period in the 
"reasonable estimate" of time it provides to a requestor. 
The notice informs the third party that release will occur on the 
stated date unless he or she obtains an order from a court enjoining 
release. The requestor has an interest in any legal action to prevent 
the disclosure of the records he or she requested. Therefore, 
m e s s the agency intends to defend against a 
b i r d- p a r t y i n u r c t i o_ n s u i t, the agency's notice should 

inform the third party that he or she should name the requestor as a 
party to any action to enjoin disclosure. If an injunctive action is 
filed, the third party or agency should name the requestor as a party 
or, at a minimum, must inform the requestor of the action to allow the 
requestor to intervene. 
((-{7}-)) (13) Later discovered records. If the agency becomes aware 
of the existence of records responsive to a request which were not 
provided, the agency should notify the requestor in writing, and 
provide a brief explanation of the circumstances, and provide the 
non-exempt records with a written explanation of any redacted or 
withheld records. 
(14) Maintaining a log. Effective July 23, 2017, the agency must 
maintain a log of public records requests to include the identity of 
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the requestor if provided by the requestor, the date the request was 
received, the text of the original request, a description of the 
records redacted or withheld and the reasons therefor, the date of 
the final disposition of the request. Section 6, chapter 303, Laws of 
2017 (to be codified in chapter 40.14 RCW). 
Notes: tSee also Op. Att'y Gen. 2 (1998). 
2West v. Dept ofLicenWnx, 182 Wn Apo. 500,331 P.3d 72 (2014). 
3See Hobbs v. State, 183 Wn. App. 925, 335 P.3d 1004, n.12 (2014) (Court of Appeals encouraged requestors to communicate with agencies about issues related 
to their records requests).  
4See Smith v. Okanogan County, 100 Wn. App. 7, 13, 994 P.2d 857 (2000) ("When an agency fails to respond as provided in RCW 42.17.320 (42.56.520), it 
violates the act and the individual requesting the public record is entitled to a statutory penalty.");  West v. State Dedt ofNaluml Res., 163 Wn. App. 235, 243, - 

(04% g^r  can _fulfill ~eests n-ef girder,nag aoy4sn e4gn w-a-large-request vhil~usi~—fulf,lling s m le^reques"eat 
oasts. 

4)) SSntith, 100 Wn. App. at 14. 
((S)rRsher Broadeasfing v. City ofSealde, 180 Wn.2d 515, 326 P.3d 688 (2014). 

70ckennan x K ng County Dept ofDev, & EmIl Servr 102 Wn App. 212 214 6 P 3d 1215 (2000) (agenev is not required to pro- de a s itten explanation of 
its reasonable estimate of time when it does not provide records within five days of the request). 
sAndmow v. Wash Stale Patrol 183 Wn App 644 334 P.3d 94 (2014) (the act recognizes that agencies may need more time than initially anticipated to locate 
records). 

9An exception is some state-agency employee personnel records. RCW ((4244.—W) 42.56.110. - - 

((6na;,;es i , c.,,.a&e  G,.,..,.., i ~ i m_ a _dzn~ 44 o 3d 9G9 (2002) rn__ __ F  hRF  ,,yyn  i....en . "•'~~+"*^~"a7~'T'—"TrTTPr. ,'"~T~--:,T`~'-~. ~ •~•ar(-Qa-appllBHetiteed-RetexlaaasElttse... •c_._ . e"V rds,41ueug  

semeeembmatien of"ntuitiertand diligent-fesearch» ) 
2)) t oNeighborltoal Allimtce v Spokmre Cmntro 172 Wn 2d 702 261 P 3d 119 (2011)• Farber v Cij~of o/d Bar 171 Wn App 857 288 P 3d 384 (20j2), - - 
1 tO Neill v. City ofAorelhte, 170 Wn.2d 138.240 P.3d 1149 (2010); Nissen v, Pierce Comt/v 182 Wn.2d 363,357 P.3d 45 (2015) {test v Vennilllon 196 Wn - 
App 627,384 P 3d 634 (2016). 
12yottsotlan V. Qft of Ron Sims 168 Wn 2d 444 229 P.3 d  735 (2010)• Neighborhood Alliance 172 Wn 2d at 728 
13Neighborhood Alliance. 172 Wn.2d at 728. 
14Altdrelys v. Wash. Stale Patrol, 183 Wn. App. 644 at 653; Hikel v. Lynnwood, 197 Wn. App. 366,389 P.3d 677 (2016). 
15The agency holding the record can also file a RCW ((4247,-W) 42.56.540 injunctive action to establish that it is not required to release the record or portion 
of it. An agency can also file an action under the Uniform Declaratory Judgments Act at chapter 7.24 RCW Benlon Cmmty v. Zink. 191 Wn. App. 194.361 P.2d 
283(2015). 

Allied comments: The categorization scheme should be stricken in accordance with the comments above. 
Pulling data fiom a larger database does not create a new record. The discussion of third-party injunction 
suits should be revised to reflect the statutory language and case law, and to be more protective of the right 
of requesters to prompt responses. If an agency actually believes a record is exempt, it should withhold the 
record itself rather than force a third party and requester to engage in litigation, wasting time and resources. 

AMENDATORY SECTION (Amending WSR 07-13-058, filed 6/15/07, effective 
7/16/07) 

WAC 44-14-040 Comment 04 Responsibilities of agency in providing 
records. 
(1) General. An agency may simply provide the records or make them 
available within the five-business day period of the initial response. 
When it does so, an agency should also provide the requestor a written 
cover letter or email briefly describing the records provided and 
informing the requestor that the request has been closed. This 
assists the agency in later proving that it provided the specified 
records on a certain date and told the requestor that the request 
had been closed. However, a cover letter or email might not be 
practical in some circumstances, such as when the agency provides a 
small number of records or fulfills routine requests. 
An agency can, of course, provide the records sooner than five 
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business days. Providing the "fullest assistance" to a requestor would 
mean providing a readily available record as soon as possible. For 
example, an agency might routinely prepare a premeeting packet of 
documents three days in advance of a city council meeting. The packet 
is readily available so the agency should provide it to a requestor 
on 
the same day of the request so he or she can have it for the council 
meeting. 
(2) Means of providing access. An agency must make nonexempt 
public records "available" for inspection or provide a copy. RCW 
((42.'~ G/)) 42.56.080. An agency is only required to make records 
"available" and has no duty to explain the meaning of public records.l  
Making records available is often called "access." 
Access to a public record can be provided by allowing inspection of 
the record, providing a copy, or posting the record on the agency's web 
site and assisting the requestor in finding it (if necessary). An 
agency must mail a copy of records if requested and if the requestor 
pays the actual cost of postage and the mailing container.2  The 
requestor can specify which method of access (or combination, such 
as inspection and then copying) he or she prefers. Different 
processes apply to requests for inspection versus copying (such as copy 
charges) so an agency should clarify with a requestor whether he or 
she seeks to inspect or copy a public record. 
An agency can provide access to a public record by posting it on its 
public internet web site. Once an agency provides a requestor an 
internet address and link on the agency's web site to the specific re-
cords requested, the agency has provided the records, and at no cost 
to the requestor. RCW 42.56.520. If requested, an agency should pro-
vide reasonable assistance to a requestor in finding a public record 
posted on its web site. If the requestor does not have internet 
access, the agency may provide access to the record by allowing the 
requestor to view the record on a specific computer terminal at 
the agency open to the public. An agency ( (is—net required to de se. 
Despite —the —avallability—ef the reeerd on the —ages web —site, a 
rzq;~iester can still make a publle i=eeerds regaest and —inspeet—the 
re ear- ~a 
eepying charge)) shall not impose copying charges for access to or 
downloading records that the agency routinely posts on its web site 
prior to receipt of a request unless the requestor has specifically 
requested that the agency provide copies of such records through 
other means. RCW 42.56.120 (2)(e). 
(3) Providing records in installments. The act (()) provides 
that an agency must provide records "if applicable, on a partial or 
installment basis as records that are part of a larger set of 
requested records are assembled or made ready for inspection or 
disclosure." RCW ((42.'-~0T)) 42.56.080. An installment can include 
links to re- cords on the agency's internet web site. The purpose of 
this installments provision is to allow requestors to obtain records 
in installments as they are assembled and to allow agencies to 
provide records in logical batches. The provision is also designed to 
allow an agency to only assemble the first installment and then see 

[ 31 1 OTS-8829.3 



if the requestor claims or reviews it before assembling the next 
installments. An agency can assess charges per installment for copies 
made for the requestor, unless it is using the up to two-dollar 
flat fee charge. RCW 42.56.120(4). 
Not all requests should be provided in installments. For example, a 
request for a small number of documents which are located at nearly 
the same time should be provided all at once. Installments are useful 
for large requests when, for example, an agency can provide the first 
box of records as an installment. An agency has wide discretion to 
determine when providing records in installments is "applicable." 
However, an agency cannot use installments to delay access by, for 
example, calling a small number of documents an "installment" and 
sending out separate notifications for each one. The agency must 
provide the "fullest assistance" and the "most timely possible action 
on requests" when processing requests. RCW ((42.17.290/)) 42.56.100. 
(4) Failure to provide records. A "denial" of a request can occur 
when an agency: 
((Bees net have ther )) Fails to respond to a request; 
Claims an exemption of the entire record or a portion of it; 
He*)) ) 
Without justification, fails to provide the record after the reasonable 
estimate of time to respond expires((- 
(a) When the ageney a_ et have  theree  a)  ) or  

Determines the request is an improper "bot" request. An agency is only 
required to provide access to public records it has or has used.3  An 
agency is not required to create a public record in response to a 
request. 
An agency must only provide access to public records in existence at 
the time of the request. An agency is not obligated to supplement 
responses. Therefore, if a public record is created or comes into the 
possession of the agency after the request is received by the agency, 
it is not responsive to the request and need not be provided. A 
requestor must make a new request to obtain subsequently created 
public records. 
Sometimes more than one agency holds the same record. When more than 
one agency holds a record, and a requestor makes a request to the first 
agency (agency A), ((the first)) agency A_cannot respond to the 
request by telling the requestor to obtain the record from the second 
agency (agency B). Instead, an agency must provide access to a record 
it holds regardless of its availability from another agency.4  
However, an agency is not required to go outside its own public 
rpcnrrla to raa= nnrl tt ;; r  pqLlPet  5  Tf Aqr nr v A navAr_Teparerj, nwnr rlf 
used or retained a record, but the record is available at agency B, 
the requestor must make the request to agency B, not agency A. 
An agency is not required to provide access to records that were not 
requested. An agency does not "deny" a request when it does not 
provide records that are outside the scope of the request because they 
were never asked for. 
((-{b3-)) (5)  Claiming exemptions. 
((fib-))  (a)  Redactions. If a portion of a record is exempt from 
disclosure, but the remainder is not, an agency generally is required 
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to redact (black out) the exempt portion and then provide the 
remainder. RCW ((42.17.3-10(2)4))   42.56.210(l). There are a few 
exceptions. ((5)) 6  Withholding an entire record where only a portion of 
it is exempt violates the act. ((6)) 7  Some records are almost entirely 
exempt but small portions remain nonexempt. For example, information 
revealing the identity of a crime victim is exempt from disclosure if 
certain conditions are met. 
RCW ((42.17.310 (1) (e)/)) 42.56.240(2). If a requestor requested a 
police report in a case in which charges have been filed, and the 
conditions of RCW 42.56.240(2) are met, the agency must redact the 
victim's identifying information but provide the rest of the report. 
Statistical information "not descriptive of any readily identifiable 
person or persons" is generally not subject to redaction or 
withholding. RCW ((42.17.3'0(24)) 42.56.210(1). For example, if a 
statute exempted the identity of a person who had been assessed a 
particular kind of penalty, and an agency record showed the amount of 
penalties assessed against various persons, the agency must provide 
the record with the names of the persons redacted but with the 
penalty amounts remaining. 
Originals should not be redacted. For paper records, an agency 
should redact materials by first copying the record and then either 
using a black marker on the copy or covering the exempt portions with 
copying tape, and then making a copy. Another approach is to scan the 
paper record and redact it electronically. It is often a good practice 
to keep the initial copies which were redacted in case there is a need 
to make additional copies for disclosure or to show what was redacted; 
in addition, an agency is required under its records retention 
schedules to keep responses to a public records request for a defined 
period of time. For electronic records such as databases, an agency 
can sometimes redact a field of exempt information by excluding it 
from the set of fields to be copied. For other electronic records, an 
agency may use software that permits it to electronically redact on 
the copy of the record. However, in some instances electronic 
redaction might not be feasible and a paper copy of the record with 
traditional redaction might be the only way to provide the redacted 
record. If a record is redacted electronically, by deleting a field 
of data or in any other way, the agency must identify the redaction 
and state the basis for the claimed exemption as required by RCW 
42.56.210(3). ((See (b(ii) e fthls subseetlen. 
+i-i-)) 
-(-b}- Brief explanation of withholding. When an agency claims an 
exemption for an entire record or portion of one, it must inform the 
requestor of the statutory exemption and provide a brief explanation 
of how the exemption applies to the record or portion withheld. RCW 
((42.17.31 0((-44)) 42.56.210(3). The brief explanation should cite the 
statute the agency claims grants an exemption from disclosure. The 
brief explanation should provide enough information for a requestor to 
make a threshold determination of whether the claimed exemption is 
proper. Nonspecific claims of exemption such as "proprietary" or 
"privacy" are insufficient. 
One way to properly provide a brief explanation of the withheld 
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record or redaction is for the agency to provide a withholding ((I-R-
dex. It)) log, along with the statutory citation permitting 
withholding, and a description of how the exemption applies to the 
information withheld. The log identifies the type of record, its date 
and number of pages, and the author or recipient of the record 
(unless their identity is exempt).(M)  8  The withholding ((fix)) 
Log need not be elaborate but should allow a requestor to make a 
threshold determination of whether the agency has properly invoked the 
exemption. 
Another way to properly provide a brief explanation is to use another 
format, such as a letter providing the required exemption citations, 
description of records, and brief explanations 

v <e ...... ......... ....._ 
- - e 

((+-5+)) (6)  Notifying requestor that records are available. If the 
requestor sought to inspect the records, the agency should notify him 
or her that the entire request or an installment is available for 
inspection and ask the requestor to contact the agency to arrange for 
a mutually agreeable time for inspection. (M)  9-  The notification 
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should recite that if the requestor fails to inspect or copy the 
records or make other arrangements within thirty days of the date of 
the notification that the agency will close the request and refile the 
records. An agency might consider on a case-by-case basis sending 
the notification by certified mail to document that the requestor 
received it. 
If the requestor sought copies, the agency should notify him or her 
of the projected costs and whether a copying deposit is required 
before the copies will be made. Such notice by the agency with a 
summary of applicable estimated charges is required when the 
requestor asks for an estimate. RCW 42.56.120 (2)(f). The 
notification can be oral to provide the most timely possible response, 
although it is recommended that the agency document that conversation 
in its file or in a follow-up email or letter. 
((4-6})) (7) Documenting compliance. An agency should have a process to 
identify which records were provided to a requestor and the date of 
production. In some cases, an agency may wish to number-stamp or 
number-label paper records provided to a requestor to document 
which records were provided. The agency could also keep a copy of the 
numbered records so either the agency or requestor can later determine 
which records were or were not provided; and, an agency is required to 
keep copies of its response to a request for the time period set out 
in its records retention schedule. However, the agency should balance 
the benefits of stamping or labeling the documents and making extra 
copies against the costs and burdens of doing so. For example, it may 
not be necessary to affix a number on the pages of records provided in 
response to a small request. 
If memorializing which specific documents were offered for 
inspection is impractical, an agency might consider documenting 
which records were provided for inspection by making ((an index er)) a 
list of the files or records made available for inspection. 
Notes: t Bonamy v. City o,(Seattle, 92%. App. 403, 409, 960 P.2d 447 (1998), review denied, 137 Wn.2d 1012, 978 P.2d 1099 (1999). 
2Arn. Civil Liberties Union v. Blaine Sck. Dist. No. 503,86%. App. 688, 695, 937 P.2d 1176 (1997): RCW  42 56120. 

3Sperr v. City of Spokane, 123 Wn. App. 132,136-37,96P.3d 1012 (2004). 
Vearst Corp. v. Hoppe, 90 Wn.2d 123,132, 580 P.2d 246 (1978). 
5Litnsnnm v Ladenbnry (Unrstront lB 136 Wn 2d 595 963 P 2d 896 (1998) n 3 ("On its face the Act does not require and we do not interpret 
it to require an agency to go outside its own records and resources to try to identify or locate the record requested."); Koen& v. Pierce County. 151 Wn. App. 
221.232-33.211 P 3d 423 MGM (agency has no duty to coordinate responses with other agencies, citing to and quoting Linrstrom Il). 
61he two main exceptions to the redaction requirement are state 'tax information" (RCW 82.32.330 (1)(c)) and law enforcement case files in active cases 
(((Lrorw,.....,  vhW  r•,,.,..)  133 r,,.. 2d «< 574 947 n 2d 712 (199  ))  Sargent Y. Seattle Police Dept. 179 Wn 2d 376, 314 P.3d 1093 (2013).  Neither of these 
two kinds of records must be redacted but rather may be withheld in their entirety. 
((6)PSeatt/e Firefighters Union Local No. 27 v, Hollister, 48 Wn. App. 129, 132, 737 P.2d 1302 (1987). 
(f0) $Progressive Animal Welfare Soc y. v. Univ. of {Gash., 125 wn.2d 243, 271, n.18, 884 P.2d 592 (1994) ("PAWS II"). 
((s)) 9For smaller rLquests, the agency might simply provide them with the initial response or earlier so no notification is necessary. 

Allied comments: Merely citing an exemption statute is not enough. The agency needs to explain how the 
exemption applies to the content withheld. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-040 Comment 05 Inspection of records. (1) Obligation of 
requestor to claim or review records. After the agency notifies the 
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requestor that the records or an installment of them are ready for 
inspection or copying, the requestor must claim or review the records 
or the installment. RCW ((42T7.300T)) 42.56.120. If the requestor 
cannot claim or review the records him or herself, a representative may 
do so.- Other arrangements can be 
mutually agreed to between the requestor and the agency. 
If a requester fails to claim or review the records or an 
installment---e . -' __.:- _:, .. .......... ...... ...::.1....:- an agency is 
authorized to stop assembling the remainder of the records or making 
copies. RCW ((42.17;)) 42.56.120. If the request is abandoned, the 
agency is no longer bound by the records retention requirements of the 
act prohibiting the scheduled destruction of a requested record. RCW 
( (42.'~r.290/)  ) 42.56. 100. 
If a requestor fails to claim or review the records or any 
installment of them within the 
period, the agency may close the request and refile the records. If a 
requestor who has failed to claim or review the records then requests 
the same or almost 
identical records again, the agency, which has the flexibility to 
prioritize its responses to be most efficient to all requestors (see 
WAC 44-14-040), can process the repeat request for the now-re- filed 
records as a new request after other pending requests. 
(2) Time, place, and conditions for inspection. Inspection should occur 
at a time mutually agreed (within reason) by the agency and re-
questor. An agency should not limit the time for inspection to times 
in which the requestor is unavailable. Requestors cannot dictate 
unusual times for inspection. The agency is only required to allow 
inspection during the agency's customary office hours. RCW 
((42.1:7.280/)) 42.56.090. Often an agency will provide the records in 
a conference room or other office area. 
The inspection of records cannot create "excessive interference" with 
the other "essential functions" of the agency. RCW ((42.'~~T)) 
42.56.100. Similarly, copying records at agency facilities cannot 
"unreasonably disrupt" the operations of the agency. RCW 
( (42.'~,.2:70T)  ) 42.56.080. 
An agency may have an agency employee observe the inspection or 
copying of records by the requestor to ensure they are not altered, 
destroyed ((ems)), disorganized, or removed. RCW ((42.1:7.290/)) 
42.56.100. A requestor cannot alter, mark on, or destroy an original 
record during inspection. To select a paper record for copying during 
an inspection, a requestor must use a nonpermanent method such as a 
removable adhesive note or paper clip. 
Inspection times can be broken down into reasonable segments such as 
half days. However, inspection times cannot be broken down into 
unreasonable segments to either harass the agency or delay access to 
the timely inspection of records. 
Note: tSee, e.g., WAC 296-06-120 (department of labor and industries provides thirty days to claim or review records). 

Allied comment: The Act does not impose a 30-day time limit. 
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AMENDATORY SECTION (Amending WSR 07-13-058, filed 6/15/07, effective 
7/16/07) 

WAC 44-14-050 Comment 02 "Reasonably leeaable" and _enab! 

translatable" electronic records. (1) "Reasonably lecat ble 
eleetreaie reeezds. The-aet obligates-air-ageney te-provide -_n iEefar`_ 
"identi fr.ble reeerds."  ReW 42.56.080.  An  "Identifiable  ~eee~d  "  is 
essentially ene that ageeey staff eaa "reasenably leeate." GTAE 44 14 
04002(2). . There€area  a gener-al sammar- e€ the "identifiable  
standard as it relates te- eleetrenleally leeating publie reeerds-mss 

leeatablerr  
regfaest is "reasonable" and-enly €el€ill these regaeshs-per 
"r-easenably leeatableff  , fer 
analyping-eleetrenie -ae issides. 
In general, a "reasonably leeatable" eleetr-eaie reeerd is eee whi:eh 

eentained in the-ageney's ear-rent-se€tware. F-er example, a-ined 
mall eentaining the-teEm "XY-3" is usually r-easenably leeatable-by 
using the -email pregram sear-eh feature. Hewever, ((an)) sefae-.all 
sear eh ((featuLle has)) features na=pe-1ifartabiens, saeh as

seai-eh. infeEmatien might be 

--F~ 

" rr by metheds ether- 

retained emails sent--by--a speelfle ageney empleyee €er a panto__== 
date is "reasonably--leeatable" beeaese it can be €eand atilizing-a 

r  

ehreneiegleai "send-€eider. Anathema indieater e€ what is " 
leeatable" is whether- the ageney keeps the infematlen ±R 

partiealar way fer its business -par-peses. FeE example, an ageney might 
keep -a-database e€-peEmit helders ineleding the name e€ the--baslness. 
The-ageney dees net -separate the businesses by whether- they 

se. A request €er the names of the-basinesses whieh are r'=bllel1 
traded is net " " 

ease, the -ageney-sheuld-pre ide-the names -e€ the businesses  
they are net -eiEempt-€rem-diselesurme) and the requester ean--analyee-the 
database to determine--whieh businesses arepabliely t r-aded 
e-r----- as. 

(2) "Reasonably translatable" electronic records. The act 
requires an agency to provide a "copy" of nonexempt records (subject 
to certain copying charges). RCW 42.56.070(1) and 42.56.080. To provide 
a photocopy of a paper record, an agency must take some reasonable 
steps to mechanically translate the agency's original document into a 
useable copy for the requestor such as copying it in a copying machine, 
or scanning it into Adobe Acrobat PDFO. Similarly, an agency must 
take some reasonable steps to prepare an electronic copy of an 
electronic record or a paper record. Providing an electronic copy is 
analogous to providing a paper record: An agency must take 
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((r-ewe)) steps to translate the agency's original into a useable 
copy for the requestor ==T .:::............. . 

The "reasonably translatable" concept typically operates in three kinds 
of situations: 
(a) An agency has only a paper record; 
(b) An agency has an electronic record in a generally 
commercially available format (such as a Windows® product); or 
(c) An agency has an electronic record in an electronic format 
but the requestor seeks a copy in a different electronic format. 
The following examples assume no redactions are necessary. 
(i) Agency has paper-only records. When an agency only has a 
paper copy of a record, an example of a "reasonably translatable" 
copy would be scanning the record into an Adobe Acrobat PDFOR file and 
providing it to the requestor. The agency could recover its actual 
or statutory cost for scanning. See RCW 42.56.120 and WAC 44-14-
07003. 
While not required, providing a PDF copy of the record is analogous to 
making a paper copy. - :;e , ~  

-_ - ewF~ - - e ---...----- 3asi 
_ ... ................. - 

(ii} Agency has electronic records in a generally commercially 
available format. When an agency has an electronic record in a 
generally commercially available format, such as an Excel@ spreadsheet, 
and the requestor requests an electronic copy in that format, no 
translation into another format is necessary; the agency should 
provide the spreadsheet electronically. Another example is where an 
agency has an electronic record in a generally commercially available 
format (such as Word®) and the requestor requests an electronic copy 
in Word®. An agency cannot instead provide a WordPerfect® copy because 
there is no need to translate the electronic record into a different 
format. In the paper-record context, this would be analogous to the 
agency intentionally making an unreadable photocopy when it could make 
a legible one. Similarly, the WordPerfect® "translation" by the agency 
is an attempt to hinder access to the record. In this example, the 
agency should provide the document in Word® format. Electronic 
records in generally commercially available formats such as Word® could 
be easily altered by the requestor. Requestors should note that 
altering public records and then intentionally passing them off as 
exact copies of public records might violate various criminal and civil 
laws. 
(iii) Agency has electronic records in an electronic format other 
than the format requested. When an agency has an electronic record in 
an electronic format (such as a Word® document) but the requestor 
seeks a copy in another format (such as WordPerfect@), the question is 
whether the agency's document is "reasonably translatable" into the 
requested format. If the format of the agency document allows it to 
"save as" another format without changing the substantive accuracy of 
the document, n ,; h_-...... ----this would be 
"reasonably translatable." The agency's record might not translate 
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perfectly, but it was the requestor who requested the record in a 
format other than the one used by the agency. Another example is where 
an agency has a database in a unique format that is not generally 
commercially available. A requestor requests an electronic copy. The 
agency can convert the data in its unique system into a near-universal 
format such as a comma-delimited or tab-delimited format. The 
requestor can then convert the comma-delimited or tab-delimited data 
into a database program (such as Access®) and use it. The data in 
this example is "reasonably translatable" into a comma-delimited or 
tab-delimited format so the agency should do so. A final example is 
where an agency has an electronic record in a generally 
commercially available format (such as Word®) but the requestor 
requests a copy in an obscure word processing format. The agency 
offers to provide the record in Word® format but the requestor 
refuses. The agency can easily convert the Word® document into a 
standard text file which, in turn, can be converted into most 
programs. The Word® document is "reasonably translatable" into a text 
file so the agency should do so. It is up to the requestor to convert 
the text file into his or her preferred format, but the agency has 
provided access to the electronic record in the most technically 
feasible way and not attempted to hinder the requestor's access to 
it. 
(3) Agency should keep an electronic copy of the electronic re-
cords it provides. An electronic record is usually more susceptible to 
manipulation and alteration than a paper record. Therefore, an agency 
should keep((, when feasible,)) an electronic copy of the electronic 
records it provides to a requestor to show the exact records it 
provided, for the time period required in its records retention 
schedule. Additionally, an electronic copy might also be helpful when 
responding to subsequent electronic records requests for the same 
records. 

Allied comments: The subsection on "reasonably locatable" records is outdated and should be stricken. 
The standard for a reasonable search was established by the Washington Supreme Court in Neighborhood 
Alliance v. Spokane County. Similarly, the suggestion that an agency can function without a scanner is 
seriously outdated and should be removed. Also, providing a "useable copy" of a requested record is not 
optional, and the suggestion that it depends on what's "feasible" should be deleted. 
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AIBed comments: Litigation is beyond the scope of model rules. 
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cordings, and other documents including existing data compilations 
from which information may be obtained or translated." RCW 
( (4zT .O29-(48))  ) 42.56.010 (4) . An email ((d ) ) , text, so- 
cial media posting and database are therefore also "writi.nas." 

(2) Relating to the conduct of government. To be a "public re-
cord," a document must relate to the "conduct of government or the 
performance of any governmental or proprietary function." RCW 
( (42—!:7. G2G (41) ) ) 42.56. 010 (3) .1  Almost all records held by an agency 
relate to the conduct of government; however, some do not. A purely 
personal record having absolutely no relation to the conduct of gov-
ernment is not a "public record." Even though a purely personal record 
might not be a "public record," a record of its existence might be if 
its existence was used for a governmental purpose.  2  For example, a re-
cord showing the existence of a purely personal email sent by an agen-
cy employee on an agency computer would probably be a "public record," 
even if the contents of the email itself were not.((-M 3  

(3) "Prepared, owned, used, or retained." A "public record" is a 
record "prepared, owned, used, or retained" by an agency. RCW 
((42.13.920(41))) 42.56.010(3). 

A record can be "used" by an agency even if the agency does not 
actually possess the record. If an agency uses a record in its deci- 
sion-making process it is a "public record. 4  For example, if an 
agency considered technical specifications of a public works project 
and returned the specifications to the contractor in another state, 
the specifications would be a "public record" because the agency 
"used" the document in its decision-making process. ((4)) 5  The agency 
could be required to obtain the public record, unless doing so would 
be impossible. An agency cannot send its only copy of a public record 
to a third party for the sole purpose of avoiding disclosure. ((4))  6 

Sometimes agency employees or officials may work on agency busi-
ness from home computers((. These heffte eefftptitei2)) or on other personal 
devices, or from nonagency accounts (such as a nonagency email ac-
count), creating and storing agency records on those devices or in 

__ems  
agency and relate to the "conduct of government" so they are "public 
records. "7  RCW ( (42.17. ^''~) ) ) 42. 56. 010 (3) . However, the act does 
not authorize unbridled searches of agency property. ((~~~ s  If agency 

~~~ property is not subject to unbridled searches, then neither is the 
home computer, or personal device or personal account of an agency em- 
ployee or official. Yet, because the (( )) re- 
cords relating to agency business are "public records," they are sub-
ject to disclosure (unless exempt). Agencies should instruct employees 
and officials that all public records, regardless of where they were 
created, should eventually be stored on agency computers. Agencies 
should ask employees and officials to keep agency-related documents 
with any retention requirements on home computers or personal devices 
in separate folders ((ems)) temporarily, until they are provided to 
the agency. An agency could also require an employee or official to 
routinely blind carbon copy ("bcc") work emails in a personal account' 
back to ((the —f__F'„= e l s ) ) an agency email account. If the agency r.C- 
ceives a request for records that are located solely on employees,!/"or 
officials' home computers or personal devices, or in personal'` ac-
counts, the agency should direct the ((emieleyee)) individual to `((fer 

- Xce  - - 
_Z  

I 
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view the documents available on the web site prior to submitting a re- 
cords request. 

(4) Making a request for public records. 
(a) Any person wishing to inspect or copy public records of the 

(name of agency) should make the request in writing on the (name of 
agency's) request form or through an online portal, or by letter, fax 
_(if the agency uses fax), or email addressed to the public records of-
ficer at the email address publicly designated by (name of agency), or 
by submitting the request in person at (name of agency and address) 
and including the following information: 

• Name of requester; 
• Address of requestor; 
• Other contact information, including telephone number and any 

email address; 
• Identification of the public records adequate for the public 

records officer or designee to locate the records; and 
• The date and time of day of the request. 
(b) If the requestor wishes to have copies of the records made 

instead of simply inspecting them, he or she should so indicate and 
make arrangements to pay for copies of the records or a deposit. Pur-
suant to section (insert section) , ( (s-tanelard sheteeepres w4:44 15e~tT 

page)) charges for copies are provided in 
a fee schedule available at (agency office location and web site ad-
dress). 

(c) A records request form is available for use by requestors at 
the office of the public records officer and online at (web site ad-
dress). 

(d) The public records officer or designee may accept requests 
for public records that contain the above information by telephone or 
in person. If the public records officer or designee accepts such a 
request, he or she will confirm receipt of the information and the 
substance of the request in writing. 

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective 
3/3/06) 

WAC 44-14-03001 "Public record" defined. For most public re-
cords, the courts use a three-part test to determine if a record is a 
"public record." The document must be: A "writing," containing infor-
mation "relating to the conduct of government" or the performance of 
any governmental or proprietary function, "prepared, owned, used, or 
retained" by an agency. ( (4") ) Effective July 23, 2017, records of cer-
tain volunteers are excluded from the definition. RCW 42.56.010(3) 
(chapter 303, Laws of 2017). 

(1) Writing. A "public record" can be any writing "regardless of 
physical form or characteristics." RCW 42.56.010 (3) . 
"Writing" is defined very, broadly as: "... handwriting, typewriting, 
printing, photostating, photographing, and every other means of re-
cording any form of communication or representation((,,—)) including, 
but not limited to, letters, words, pictures, sounds, or symbols, or 
combination thereof, and all papers, maps, magnetic or paper tapes, 
photographic films and prints, motion picture, film and video record-
ings, magnetic or punched cards, discs, drums, diskettes, sound re- 
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