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ORDER OF DISMISSAL

Ronald Buzzard is confined pursuant to a conviction for first degree rape

ofa child in King County No. 02-1-02656-3 KNT. Buzzard files this personal

restraint petition claiming thata 2007 amendment to RCW 9.95.011(2) violates

his rights under theex post facto clause to the United States Constitution. In

order to obtain relief by means ofa personal restraint petition, Buzzard must

demonstrate that he is under restraintand that the restraint is unlawful. RAP

16.4; see ajso In re Pers. Restraint of Cashaw, 123 Wn.2d 138, 148-49, 866 P.2d

8 (1994); In re Pers. Restraint of Cook, 114 Wn.2d 802, 813, 792 P.2d 506

(1990). Because Buzzard fails to meet this burden, his petition must be

dismissed.

On November 9, 2010, prior to the expiration of Buzzard's minimum term

of 123 months, the Indeterminate Sentence Review Board (ISRB) conducted a

hearing under RCW 9.95.420(3). The ISRB found that Buzzard would likely

reoffend if released, noting that Buzzard demonstrated little motivation orability

to comply with rules ortreatment, and added 24 months to his minimum term.

On July 17, 2012, the ISRB conducted Buzzard's second .420 hearing. The

ISRB again found Buzzard would likely reoffend if released and added 24 months

to his minimum term. On May 23, 2014, the ISRB conducted Buzzard's third
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.420 hearing. The ISRB again found Buzzard would likely reoffend if released

and added 24 months to his minimum term. Buzzard's next parole eligibility

review date is April 20, 2016.

RCW 9.95.011 governs the setting of a minimum term for an

indeterminate sentence. In 2002, when Buzzard committed his crime, RCW

9.95.011(2)(a) provided that the ISRB may extend an offender's minimum term

"not to exceed an additional two years" if it determines the offender will more

likely than not commit a new sex offense if released from custody. In 2007,

however, RCW 9.95.011(2)(a) was amended to provide that the ISRB shall set a

new minimum term "not to exceed an additional five years."

Buzzard claims that the 2007 amendment constitutes an ex post facto

violation. A statute is an unconstitutional ex post facto law if it "(1) disadvantages

the person affected by the law by increasing the punishment and (2) is

retrospectively applied to acts that occurred before the law was enacted." In re

Pers. Restraint of McNeil, _Wn.2d. _, _, 334 P.3d 548 (2014) (quoting hue

Pers. Restraint of Forbis, 150 Wn.2d 91, 96, 74 P.3d 1189 (2003)).

Here, Buzzard has not been disadvantaged by the 2007 amendments.

The record is clear that at each .420 hearing the ISRB has extended Buzzard's

minimum term only two years. Furthermore, Buzzard has notdemonstrated that

the statute operates retroactively to him. Astatute is retroactive as applied if the

event that triggered its application occurred before the statute came into effect.

In re Pers. Restraint of Flint. 174 Wn.2d 539, 548, 277 P.3d 657 (2012). But a

statute is not automatically retroactive if it applies to "conduct that predated its
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effective date." State v. Pillatos. 159 Wn.2d 459, 471, 150 P.3d 1130 (2007). A

statute is not rendered "retroactive merely because some of the requisites for its

application" occurred before it took effect. Flint. 174 Wn.2d at 548. "Instead, '[a]

statute operates prospectively when the precipitating event [triggering] operation

of the statute occurred after [its] enactment, even when [that] precipitating event

originated in a situation existing prior to its enactment.'" Pillatos. 159 Wn.2d at

471 (quoting In re Estate of Burns. 131 Wn.2d 104, 110-11, 928 P.2d 1094

(1997)). The triggering event in RCW 9.95.011(2)(a) is the expiration of an

offender's minimum term. Buzzard's minimum term expired in 2010, after the

enactment of the statute.

In reply, Buzzard asserts he was not given notice at the time he entered a

guilty plea that he would receive an indeterminate sentence under the jurisdiction

ofthe ISRB. But coming for the first time in his reply, this argument is too late, in

re Pers. Restraint of Peterson. 99 Wn. App. 673, 681, 995 P.2d 83 (2000). And to

the extent that Buzzard is attempting to challenge the voluntariness of his guilty

plea, the claims are both time-barred and successive. See RCW 10.73.090(1),

10.73.140.
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Now, therefore, it is hereby

ORDERED that the personal restraint petition is dismissed under RAP

16.11(b).

Done this M day of rtoy/cmfaflT ,2014.

Z-

Acting Chief Judge


