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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF WASHINGTON 

 
RON BOUNDS, 
 
                                         Plaintiff, 
 
          v. 
 
DONNA BYRNES, KAY 
HEINRICH, MICHAEL KERR, 
ELIZABETH RAIDER, JOANNE 
MILLER, ALYSSA MESHESHA, 
SHANE EVANS, MICHAEL 
JOHNSON, NINA MENDES, 
FRANK QUINONES, and JOHN 
DOES #1-4,  
 
                                         Defendants.  
 

 
     No:  2:21-CV-00248-RMP 
 

ORDER DISMISSING ACTION 
 
1915(g) 

 
 Before the Court is Plaintiff Ron Bound’s Second Amended Complaint .  

ECF No. 13.  Plaintiff also requests the appointment of counsel.  Id. at 20.  

Plaintiff, a prisoner at the Airway Heights Corrections Center (“AHCC”), is 

proceeding pro se and in forma pauperis; Defendants have not been served. 

Plaintiff, an Arizona prisoner boarding within the Washington State 

Department of Corrections (“DOC”), was infracted for fighting.  ECF No. 13 at 8.  

FILED IN THE 
U.S. DISTRICT COURT 

EASTERN DISTRICT OF WASHINGTON 

SEAN F. MCAVOY, CLERK  

Jan 12, 2022
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Although the infraction was eventually overturned on procedural grounds (i.e., the 

prisoner was not provided the date or time of the disciplinary hearing or a consent 

form to continue the hearing which was held nine business days after the infraction 

event of November 5, 2020), it was considered by the Arizona Parole Board at 

Plaintiff’s parole hearing in May 2021.  Id. at 9, 24–25.   

Plaintiff seeks monetary damages for alleged due process violations.  Id. at 

20.  He requests another parole board hearing and asks this Court to enjoin the 

Arizona Parole Board from considering the infraction.  Id.  Plaintiff requests that 

he be allowed to review and/or obtain copies of any and all reports, documentation, 

findings, and paperwork that the Washington State DOC intends to provide to the 

Arizona State DOC and the Arizona Parole Board for the purpose of informing 

them of his institutional progress and behavior for any and all future parole 

hearings.  Id.  Plaintiff also requests that he be provided a written statement of the 

reasons for his parole denial.  Id.  Additionally, Plaintiff alleges that his First and 

Fourteenth Amendment rights were violated due to the holding and delaying of his 

legal mail and interference with his access to the courts.  Id. at 16. 

As a general rule, an amended complaint supersedes the original complaint 

and renders it without legal effect.  Lacey v. Maricopa County, 693 F.3d 896, 927 

(9th Cir. 2012).  Therefore, “[a]ll causes of action alleged in an original complaint 

which are not alleged in an amended complaint are waived.”  King v. Atiyeh, 814 

F.2d 565, 567 (9th Cir. 1987) (citing London v. Coopers & Lybrand, 644 F.2d 811, 
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814 (9th Cir. 1981)), overruled in part by Lacey, 693 F.3d at 928 (any claims 

voluntarily dismissed are considered to be waived if not re-pled).  Furthermore, 

defendants not named in an amended complaint are no longer defendants in the 

action.  See Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th Cir. 1992).  Accordingly, 

the following Defendants who were named in the First Amended Complaint 

(“FAC”) but not included in the Second Amended Complaint have been terminated 

from this action: John Doe 1 – out of state boarders records technician, John Doe 2 

– out of state boarders classification reviews, John Doe 3 – out of state boarders 

supervisor, John Doe 4 – out of state boarders classification manager, John Doe 5 – 

inmate banking personnel/manager, and John Doe 6 – mail room 

supervisor/manager.  The following Defendants have been added: Elizabeth Raiser, 

Joanne Miller, Alyssa Meshesha, Shane Evans, Michael Johnson, Nina Mendes, 

Frank Quinones, John Doe 1 – inmate banking personnel/manager, John Doe 2 – 

mail room supervisor/manager, John Doe 3 – Arizona Parole Board member, and 

John Doe 4 – Arizona Parole Board member.  

Liberally construing the Second Amended Complaint in the light most 

favorable to Plaintiff and for the reasons set forth below and in prior Orders, ECF 

Nos. 10 and 12, the Court finds that Plaintiff’s Second Amended Complaint fails to 

cure the deficiencies of the prior complaints and does not state a claim upon which 

relief may be granted. 
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SECOND AMENDED COMPLAINT 

Count 1 

Plaintiff states that he has been boarding with the Washington State DOC 

since 2002.  ECF No. 13 at 9.  He asserts that he remained infraction free until 

November 5, 2020, when he was infracted for fighting after another prisoner 

attacked him.  Id. at 8.  As a result of the infraction, Plaintiff’s work and 

rehabilitative programming were suspended.  Id. at 8–9. 

Plaintiff contends that his disciplinary proceedings were constitutionally 

deficient under the Fourteenth Amendment.  ECF No. 13 at 8.  He claims that 

Defendant Donna Byrnes ignored video evidence at Plaintiff’s disciplinary hearing 

and failed to recognize his right to self-defense.  Id. at 8, 10–11.  Plaintiff attached 

the November 17, 2020, Disciplinary Hearing Minutes and Findings to his FAC.  

ECF No. 13 at 23.  A summary of Plaintiff’s testimony states: “He hit me on the 

left side on my ear.  I was defending myself.  He did throw a second punch, but he 

didn’t hit me.  I threw 2 punches to his face & hit him both times.”  Id.  Based on 

six photos of injuries related to a fight, written staff testimony observing Plaintiff 

“throwing closed fist punches,” review of a DVD, and Plaintiff’s acknowledgment 

that he hit the other offender, Defendant Byrnes sanctioned Plaintiff with nine days 

of Segregation/Confinement to Quarters; 30 days of confinement to cell/room; the 

loss of monthly packages privileges for two months; 20 hours of extra duty; the 
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suspension of visitation for 60 days; and the loss of weight lifting privileges for 

two years.  Id.   

Count 2 

Plaintiff asserts that Defendants Kay Heinrich, Michael Kerr, Raiser, Miller, 

Meshesha, and Evans violated Plaintiff’s Fourteenth Amendment due process 

rights because they failed to ensure that records related to his disciplinary 

proceedings for the November 5, 2020 infraction were sent to Arizona State.  ECF 

No. 13 at 13.  Specifically, Plaintiff claims that Defendant Superintendent Heinrich 

failed to timely adjudicate his appeal, and that updated information concerning the 

infraction was not conveyed to the Arizona Parole Board in violation of prison 

policies and Washington state law.  ECF No. 13 at 15.  Plaintiff claims that this 

caused him to be placed in more restrictive confinement than the general 

population for an extended period of time, to be suspended from his work program 

for an extended period of time, to lose wages from participation in that work 

program, and to lose visitation, recreation, and other privileges.  Id. at 15–16.  He 

also contends that this affected his right to “a meaningful and effective” parole 

hearing before the Arizona Parole Board.  Id. 

Plaintiff notes that he filed a timely appeal to the guilty finding for the 

November 2020 infraction.  ECF No. 13 at 13.  He asserts that on November 25, 

2020, his appeal was received by Corrections Officer Mann, who is not named as a 

Defendant to this action.  Id.  He claims that on March 8, 2021, Defendant Kerr 
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informed him that Defendant Heinrich had reversed/vacated the infraction.  Id. at 

14.  Plaintiff states that he did not receive a copy of this decision until March 9, 

2021, although it was signed on March 4, 2021.  Id.  He contends that 

approximately 66 business days had elapsed from the date that his appeal was 

received by Corrections Officer Mann, to the date his appeal was decided by 

Defendant Heinrich.  Id. 

Plaintiff claims that pursuant to WAC 137-28-200, which addresses rules of 

law related to out of state offenders, section (3) states, “each state shall forward all 

serious infraction reports and appeals to the originating state within 7 days of the 

final action.”  ECF No. 13 at 14.  He claims that Defendant Heinrich signed and 

dated the appeal on March 4, 2021, and records readily available to her would 

identify Plaintiff as an out of state boarder.  Id.  He contends that Defendant Kerr, 

as Plaintiff’s counselor, knew that Plaintiff was an out of state boarder and had 

knowledge of the final action on Plaintiff’s appeal by at least March 8, 2021 when 

he called Plaintiff into his office to notify him of the “not guilty” finding.1  Id.   

 
1 The decision on appeal of Plaintiff’s November 2020 infraction states, “Upon 
review of your appeal I was unable to determine with certainty that the action that 
initiated this incident was an assault rather than a fight.  Staff who were present 
witnessed both participants exchanging closed fist blows.”  ECF No. 13 at 24.  
However, the infraction was overturned due to an administrative violation, as 
Plaintiff’s hearing was conducted nine business days after he was served with the 
infraction packet and no continuation form was provided.  Id. at 24–25. 
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Plaintiff contends that Defendants Raiser, Miller, Meshesha, and Evans were 

responsible for ensuring that any records or reports were sent to the Arizona State 

DOC and the Arizona Parole Board.  ECF No. 13 at 14.  Plaintiff claims that public 

records he received on November 19, 2021 indicated that his appeal determination 

finding him “not guilty” was not sent to the Arizona State DOC or the Arizona 

Parole Board.  Id.  Further, Plaintiff alleges that Arizona Parole Board member 

Defendant Johnson stated on the record during Plaintiff’s May 24, 2021 parole 

hearing that no reports or findings were received from the Washington State DOC 

stating that Plaintiff had been found “not guilty” of the November 5, 2020 incident.  

Id.   

Plaintiff contends that Defendants Heinrich, Kerr, Raiser, Miller, Meshesha, 

and Evans had direct knowledge of Plaintiff’s “not guilty” finding yet, if 

Defendant Johnson’s statements are to be taken as true, none of these Defendants 

ensured that this information was sent to Arizona and Plaintiff was denied a 

“meaningful and effective” parole hearing and his state created liberty interest 

rights were violated.  ECF No. 13 at 14–16.  He claims that although he was found 

“not guilty” of the infraction, the Arizona Parole Board relied on a guilty finding 

and false statements used from the disciplinary hearings in reaching their 

conclusions concerning his suitability for parole.  Id.  Plaintiff claims that this 

contributed to the denial of his parole.  Id. at 15.   
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Count 3 

Plaintiff contends that Defendants John Does 1 and 2 violated his First and 

Fourteenth Amendment rights by holding, delaying, and interfering with his legal 

mail and access to the courts.  ECF No. 13 at 16.  Plaintiff alleges that on 

September 29, 2021, he gave Defendant Kerr legal mail and a request to transfer 

funds addressed to the Washington State Superior Court.  Id.  He asserts that the 

motion to the court addressed the lack of response and delays related to his 

Washington State DOC public records request, and the request to transfer funds 

was payment for the filing fee required for filing the motion.  Id.  Plaintiff asserts 

that Defendant Kerr notified Plaintiff that the legal mail and request to transfer 

funds were sent to Inmate Banking on September 30, 2021, so that a check for the 

filing fee could be “made out” and included with his motion to the court.  Id. 

Plaintiff claims that on October 4, 2021, he informed Defendant Kerr that no 

funds had been deducted from his account for the filing fee, and he inquired into 

the status of his legal mail.  ECF No. 13 at 16.  He contends that he did not receive 

a response, so he submitted a kite to Defendant Kerr on October 12, 2021, 

requesting information about the status of his legal mail.  Id.  Plaintiff asserts that 

on October 15, 2021, with no funds deducted from his account and no response 

from Defendant Kerr, he filed a grievance about the delays and problems with 

processing his legal mail.  Id.  Plaintiff notes that on October 20, 2021, he received 

notice that his request to transfer funds for the court filing fee had been processed, 
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and on October 27, 2021, nearly a month from the date he submitted his legal mail 

to DOC staff, his mail and filing fee were sent to the court.  Id. 

Plaintiff alleges that Defendant John Doe 1 violated his rights by holding 

onto Plaintiff’s legal mail for approximately 20 days – from September 30, 2021, 

when Defendant Kerr stated he forwarded Plaintiff’s request to transfer funds for 

the court filing fee to Defendant John Doe 1 – until October 20, 2021, when the 

transfer funds request was processed.  ECF No. 13 at 17.  Further, he claims that 

Defendant John Doe 2 violated his rights by holding onto Plaintiff’s legal mail for 

approximately 7 days – from October 20, 2021, when Plaintiff’s legal mail and 

filing fee would have been forwarded from John Doe 1 to the mailroom to be 

mailed out of the facility – to October 27, 2021 when Plaintiff’s mail was actually 

mailed to the state court.  Id.  Plaintiff asserts that DOC policy 450.100E(1) 

provides “outgoing 1st class mail will not be held for more than 48 hours.”  Id.  He 

claims that this delay violated his First Amendment rights, as Defendants 

reasonably should have known that the actions they took with respect to Plaintiff’s 

mail unjustifiably obstructed his right to have his motion heard and decided by the 

court.  Id. 

Plaintiff alleges that this was not an isolated incident.  ECF No. 13 at 16.  He 

claims that on November 24, 2021, he sent a letter to his mother that included a 

request to transfer funds that she needed for personal expenses.  Id.  Plaintiff 

contends that Defendant John Doe 1 did not process this request to transfer funds 

Case 2:21-cv-00248-RMP    ECF No. 14    filed 01/12/22    PageID.157   Page 9 of 22



 

ORDER DISMISSING ACTION -- 10 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

until December 10, 2021, and that Plaintiff’s letter was not mailed out until 

December 15, 2021.  Id. 

Count 4 

Plaintiff claims that Defendant Johnson denied Plaintiff’s right to effective 

and meaningful parole consideration by making false and ad hoc statements during 

Plaintiff’s parole hearing on May 24, 2021.  ECF No. 13 at 17.  Plaintiff asserts 

that during his parole hearing, board member Johnson referenced the November 

2020 infraction.  Id. at 18.  Plaintiff claims that he informed the Arizona Parole 

Board members that he had been found “not guilty” of the infraction, and 

Defendant Johnson responded that they had not received any reports or findings 

from the Washington State DOC stating that Plaintiff had been found “not guilty” 

of the infraction.  Id.   

Plaintiff asserts that pursuant to public records that Plaintiff received on 

November 19, 2021, from the Washington State DOC Public Records Division, the 

Arizona State DOC and the Arizona Parole Board were provided with a summary 

showing that Plaintiff was “cleared” of any misconduct related to the November 5, 

2020 infraction.  ECF No. 13 at 18.  He contends that Defendant Johnson stated 

that the reports received from the Washington State DOC indicated that Plaintiff 

had started the fight and had spit in the face of inmate Connor.  Id.  Plaintiff claims 

that both of these statements are false and that he was not provided these reports 

and statements prior to or during his November 17, 2020 disciplinary hearing.  Id.  
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Plaintiff asserts that, according to the public records he obtained on November 19, 

2021, these were statements made by inmate Connor in the infraction report 

written by correctional staff.  Id.  He claims that Defendant Johnson stated on the 

record that “these actions” demonstrate Plaintiff’s inability to “change his ways” 

and that Plaintiff was  not suitable for parole.  Id.   

Plaintiff contends that although the Arizona State DOC and the Arizona 

Parole Board were provided with information indicating that Plaintiff had been 

cleared of any misconduct related to the November 2020 infraction, Defendant 

Johnson chose to base his decision regarding Plaintiff’s suitability for parole on 

“false” statements made by inmate Connor.  ECF No. 13 at 18.  Plaintiff alleges 

that because these statements were proven to be false by video evidence of the 

November 5, 2020 incident, this determination was not consistent with an effective 

and meaningful parole hearing.  Id. 

Plaintiff asserts that at the time in his parole hearing when the board 

members were to make their decision as to whether to approve or deny parole, 

Defendant Johnson added that Plaintiff’s sentence of 25 years to life and no contest 

plea was “an act of clemency agreed to by the State and Trial Judge.”  ECF No. 13 

at 18.  Plaintiff contends that the trial judge reviewed and discussed the 

circumstances related to Plaintiff’s crime, weighed mitigating and aggravating 

factors, and sentenced Plaintiff according to Arizona law.  Id.  He claims that 

Defendant Johnson’s ad hoc statement was not a finding made by the trial judge, 
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and that it is not a function of the parole board to come to that conclusion.  Id.  He 

contends that Defendant Johnson’s statement “clearly implies any decisions he 

may make regarding [Plaintiff’s] suitability for parole from his sentence – now and 

in the future – would be to deny [Plaintiff] parole” because he “already received 

‘clemency’” when he was sentenced in October of 1994.  Id. at 18–19.  Plaintiff 

alleges this violates his right to effective and meaningful parole consideration.  Id. 

at 19. 

Count 5 

Plaintiff argues that Defendants Johnson, Mendes, Quinones, and John Does 

3 and 4 violated Plaintiff’s Fourteenth Amendment due process rights by not 

providing him with a written statement of the reasons for his parole denial 

following his May 24, 2021 parole hearing.  ECF No. 13 at 19–20.  Plaintiff asserts 

that the Fourteenth Amendment requires a written statement of the reasons given to 

prisoners when parole is denied.  Id. at 19.  He notes that at his parole hearing, 

after the conclusion of testimony from Plaintiff and those opposed to his parole, 

and questions and statements made by some of the Arizona board members, the 

board members took a vote and denied parole.  Id.  Plaintiff claims that as of the 

date of the filing of the Second Amended Complaint, he has yet to receive any 

written reasons for the denial of his parole.  Id.  He asserts that “the due process of 

the Fourteenth Amendment requires the parole board to provide a written statement 

of reasons to the prisoner when parole is denied.”  Id.  
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DUE PROCESS 

In Count 1, Plaintiff contends that his disciplinary proceedings were 

constitutionally deficient under the Fourteenth Amendment because Defendant 

Byrnes ignored video evidence and failed to recognize his right to self-defense.  

ECF No. 13 at 8, 10–11.  Within the prison context a prisoner’s due process rights 

include: (1) advance written notice of the charges, (2) an opportunity to call 

witnesses and present documentary evidence, provided, however, that to do so will 

not jeopardize institutional safety or correctional goals, and (3) a written statement 

by the fact finder of the evidence relied upon and the reasons for the disciplinary 

action taken.  Wolff v. McDonnell, 418 U.S. 539, 564–66 (1974).  In reviewing a 

prison disciplinary decision, the court is to assess only whether there is “some 

evidence in the record” to support the disciplinary action.  See Superintendent v. 

Hill, 472 U.S. 445, 455–56 (1985).  The record must not be so devoid of evidence 

that the findings of the disciplinary board are without support or are otherwise 

arbitrary.  Id. at 457.  The court may not make its own assessment of the credibility 

of the witnesses or reweigh the evidence.  Id. at 455.  In his appeal, Plaintiff 

questioned why he was “denied the right to defend [himself] from an unprovoked 

assault” under RCW 9A.16.020.  ECF No. 13 at 24.  Defendant Heinrich 

ultimately overturned the infraction for administrative reasons because the 

“infraction packet” provided to Plaintiff on November 9, 2021, did not contain the 

date or time of the hearing, or a “continuance form,” and the November 17, 2021, 
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hearing was conducted nine business days after service and without a continuance.  

Id. at 24–25.  From the facts presented, the Court can infer no due process 

violation at the disciplinary hearing. 

In Counts 4 and 5, Plaintiff claims that his due process rights have been 

violated because Defendant Johnson made false statements which were based on 

unproven accusations of another prisoner, as well as ad hoc statements, during his 

parole hearing, and Defendants Johnson, Mendes, Quinones, and John Does 3 and 

4 did not provide him with a written statement of the reasons for his parole denial.  

ECF No. 13 at 17, 19–20.  Plaintiff presents facts indicating that he was afforded 

an opportunity to be heard at the Arizona Parole Board hearing in May 2021 and 

was informed of the reasons why he was denied parole.  ECF No. 13 at 9, 14.  This 

satisfies due process.  See Greenholtz v. Inmates of Nebraska Penal & Corr. 

Complex, 442 U.S. 1, 16 (1979). 

In Count 2, Plaintiff asserts that Defendants Heinrich, Kerr, Raiser, Miller, 

Meshesha, and Evans violated his Fourteenth Amendment due process rights 

because they failed to ensure that records related to his disciplinary proceedings for 

the November 5, 2020 infraction were sent to the Arizona Parole Board.  ECF No. 

13 at 13.  Despite this allegation, Plaintiff makes several assertions to the contrary 

when presenting facts to support Count 4 of the Second Amended Complaint.  Id. 

at 17–19.  In Count 4, Plaintiff states several times that, pursuant to public records 

that he received on November 19, 2021 from the Washington State DOC Public 
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Records Division, the Arizona State DOC and the Arizona Parole Board were 

provided with information indicating that Plaintiff had been cleared of any 

misconduct related to the November 5, 2020 infraction.  Id.  Further, Plaintiff 

claims that at the May 2021 parole hearing, Defendant Johnson had in his 

possession Plaintiff’s infraction summary stating that Plaintiff had been cleared of 

any misconduct related to the November 5, 2020 incident.  Id. at 19. 

Despite Plaintiff’s conflicting allegations, at most, he is asserting the 

negligent failure to provide accurate and current information to an out-of-state 

parole board.  A claim of negligence is not actionable under Section 1983.  

Davidson v. Cannon, 474 U.S. 344, 347–48 (1986); see also Daniels v. Williams, 

474 U.S. 327, 333 (“[I]njuries inflicted by governmental negligence are not 

addressed by the United States Constitution . . . .”).  Thus, Plaintiff’s contention 

that the Arizona Parole Board was provided “false” information regarding his 

infraction is not sufficient to state a constitutional violation.  ECF No. 13 at 14–16.   

As part of his requested relief, Plaintiff asks for another hearing by the 

Arizona Parole Board and an award of monetary damages for Defendants’ 

violations of his liberty interest and due process rights.  ECF No. 13 at 20.  He also 

seeks to prevent any use of the November 5, 2020 infraction by the Arizona Parole 

Board.  Id.  Plaintiff asserts the U.S. Supreme Court “ordered” in Wolff, 418 U.S. 

539, “that any determinations of misconduct arrived at in proceedings that failed to 

comport with due process be expunged from prison records,” and “held that the 
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States [sic] duty extended to Civil cases as well as to Habeas Corpus proceedings.”  

ECF No. 13 at 20. 

In Wolff, the U.S. Supreme Court recognized that the appellate court had 

“held that the due process requirements in prison disciplinary proceedings were to 

apply retroactively so as to require that prison records containing determinations of 

misconduct, not in accord with required procedures, be expunged.”  Wolff, 418 

U.S. at 573.  However, the U.S. Supreme Court “disagree[d] and reverse[d] on this 

point.”  Id.  Thus, Plaintiff has cited no authority, and this Court has found none, 

that would authorize a U.S. District Court in the Eastern District of Washington to 

enjoin the conduct of the Arizona Parole Board.  In addition, Plaintiff has failed to 

present facts showing that the November 5, 2020 infraction affected the length of 

his confinement because the decision to release a prisoner on parole “rests on a 

myriad of considerations.”  Sandin v. Conner, 515 U.S. 472, 487 (1995).   

In any event, the Due Process Clause does not protect every change in the 

conditions of confinement that has a substantial adverse impact on a prisoner.  See 

Meachum v. Fano, 427 U.S. 215, 224 (1976)).  Furthermore, “[t]here is no 

constitutional or inherent right of a convicted person to be conditionally released 

before the expiration of a valid sentence.”  Greenholtz, 442 U.S. at 7.  A prisoner’s 

interest in parole does not by itself trigger due process protections because there is 

no entitlement to reduction of a valid sentence.  See Connecticut Bd. of Pardons v. 

Dumschat, 452 U.S. 458, 464 (1981). 
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Furthermore, the failure to comply with a stated prison policy is not a per se 

violation of a clearly established constitutional right.  See Davis v. Sherer, 468 

U.S. 183, 193–95 (1984); Cousins v. Lockyer, 568 F.3d 1063, 1070 (9th Cir. 2009).  

“Unless there is a breach of constitutional rights, . . . § 1983 does not provide 

redress in federal court for violations of state law.”  Samson v. City of Bainbridge 

Island, 683 F.3d 1051, 1060 (9th Cir. 2012) (alteration in original) (citation 

omitted).  Plaintiff’s assertions that Defendants violated prison policies and state 

law, without more, do not state viable claims under 42 U.S.C. § 1983.   

Plaintiff’s allegations are insufficient to state a claim of a Fourteenth 

Amendment due process violation. 

FIRST AMENDMENT – OUTGOING MAIL 

Plaintiff alleges that his outgoing legal mail and request to transfer 

funds were improperly delayed for 20 days by John Doe 1 and for seven days by 

John Doe 2.  ECF No. 13 at 17.  Prisoners have a First Amendment right to send 

and receive mail.  See Witherow v. Paff, 52 F.3d 264, 265 (9th Cir. 1995).  

However, limited incidents of improper handling of inmate mail are not actionable 

as constitutional violations.  Stevenson v. Koskey, 877 F.2d 1435, 1441 (9th Cir. 

1989); see also Davis v. Goord, 320 F.3d 346, 351 (2d Cir. 2003).  Plaintiff alleges 

that this is not an isolated incident, claiming that on November 24, 2021, he sent a 

letter to his mother that also included a request to transfer funds that she needed for 

personal expenses.  ECF No. 13 a 16.  He contends that Defendant John Doe 1 did 
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not process this request to transfer funds until December 10, 2021, and his letter 

was not mailed out until December 15, 2021.  ECF No. 13 at 16.  Plaintiff’s 

allegations show two isolated instances of delay in the processing of his 

outgoing mail.  Plaintiff has failed to present any evidence that his First 

Amendment right to send mail has been violated.   

FIRST AND FOURTEENTH AMENDMENTS – ACCESS TO COURT 

Plaintiff claims that Defendants John Does 1 and 2 violated his First and 

Fourteenth Amendment rights by holding, delaying, and interfering with his legal 

mail and access to the courts.  ECF No. 13 at 16.  Under the First and Fourteenth 

Amendments to the United States Constitution, state prisoners have a right of access 

to the courts.  Lewis v. Casey, 518 U.S. 343, 346 (1996).  The right of access is 

limited to complaints in direct criminal appeals, habeas petitions, and civil rights 

actions.  Id. at 354; Simmons v. Sacramento Cty. Super. Ct., 318 F.3d 1156, 1159–

60 (9th Cir. 2003) (explaining that “a prisoner has no constitutional right of access 

to the courts to litigate an unrelated civil claim.”). 

To establish the denial of meaningful access to the courts, a plaintiff must 

show that he suffered an “actual injury” as a result of the defendants’ actions.  See 

Lewis, 518 U.S. at 351–52 (stating that an inmate bringing an access to the courts 

claim must establish that he has suffered an “actual injury”); Vandelft v. Moses, 31 

F.3d 794, 798 (9th Cir. 1994) (holding that an inmate must establish he has suffered 
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an “actual injury” where he alleges that he was denied reasonable access to the law 

library).  “[A]n inmate must show that official acts or omissions ‘hindered his efforts 

to pursue a [non-frivolous] legal claim.’”  Phillips v. Hurst, 588 F.3d 652, 655 (9th 

Cir. 2009) (citing Lewis, 518 U.S. at 351). 

Plaintiff has presented no facts showing that he has suffered an actual injury 

to “contemplated or existing litigation, such as the inability to meet a filing deadline 

or to present a claim.”  Lewis, 518 U.S. at 348.  Further, Plaintiff’s allegations relate 

to a motion addressing the lack of response and delays related to his Washington 

State DOC public records request.  ECF No. 13 at 16.  The right of access to the 

courts is limited to complaints in direct criminal appeals, habeas petitions, and civil 

rights actions.  Lewis, 518 U.S. at 354; Simmons, 318 F.3d at 1159–60.  While 

Plaintiff claims that the records requested were evidence needed to present 

Plaintiff’s claims raised in this civil rights action, he does not allege an actual injury 

related to filing his civil rights complaint.  ECF No. 13 at 16; see Lewis, 518 U.S. at 

348.  Plaintiff’s allegations are insufficient to state a claim of denial of meaningful 

access to the courts.  

GRIEVANCES 

To the extent that Plaintiff may be attempting to assert a claim against 

Defendant Kerr for failing to respond to Plaintiff’s kite requesting information 

about the status of his legal mail, which he submitted on October 12, 2021, 

prisoners lack a constitutional right to a specific grievance procedure.  ECF No. 13 
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at 16; see Ramirez v. Galaza, 334 F.3d 850, 860 (9th Cir. 2003); see also Mann v. 

Adams, 855 F.2d 639, 640 (9th Cir. 1988).  Accordingly, mere dissatisfaction with 

the remedy process or its results cannot, without more, support a claim for relief 

for violation of a constitutional right.  

The failure of prison officials to entertain a prisoner’s administrative 

grievance does not violate his or her constitutional rights because the right to 

petition the government is the right of access to the courts, not the administrative 

process.  See Flick v. Alba, 932 F.2d 728, 729 (8th Cir. 1991); see also Baltoski v. 

Pretorius, 291 F. Supp. 2d 807, 811 (N.D. Ind. 2003) (“The right to petition the 

government for redress of grievances, however, does not guarantee a favorable 

response, or indeed any response, from state officials.”).  As presented, Plaintiff’s 

assertions regarding the processing of his kite do not state a claim upon which 

relief may be granted. 

CONSTRUED MOTION TO APPOINT COUNSEL 

Plaintiff requests the appointment of counsel in order to address Defendant 

Johnson’s actions and statements.  ECF No. 13 at 20.  He asserts that Arizona law 

allows him to request the recusal of a board member where there is evidence of 

violations of Plaintiff’s right to effective and meaningful parole consideration.  

ECF No. 13 at 20.  This Court can designate counsel under 28 U.S.C. §1915(e)(1) 

only under exceptional circumstances.  See Palmer v. Valdez, 560 F.3d 965, 970 

(9th Cir. 2009) (setting forth standard of review and requirement of “exceptional 

Case 2:21-cv-00248-RMP    ECF No. 14    filed 01/12/22    PageID.168   Page 20 of 22



 

ORDER DISMISSING ACTION -- 21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

circumstances” for appointment of counsel).  Determining whether exceptional 

circumstances exist requires evaluating “the likelihood of success on the merits” 

and Plaintiff’s ability “to articulate his claims pro se in light of the complexity of 

the legal issues involved.”  Id. (citation omitted). 

Plaintiff has failed to show exceptional circumstances to warrant the 

appointment of counsel.  In this Order, the Court has advised Plaintiff of the 

deficiencies of his claims and will order dismissal of his Second Amended 

Complaint.  Accordingly, Plaintiff’s construed Motion to Appoint Counsel, ECF 

No. 13 at 20, is DENIED. 

Although granted the opportunity to do so, Plaintiff has failed to state a 

claim upon which relief may be granted.  Accordingly, IT IS ORDERED that this 

action is DISMISSED WITH PREJUDICE for failure to state a claim upon 

which relief may be granted under 28 U.S.C. §§ 1915(e)(2) and 1915A(b)(1).  

Pursuant to 28 U.S.C. § 1915(g) a prisoner who brings three or more civil 

actions or appeals which are dismissed as frivolous or for failure to state a claim 

will be precluded from bringing any other civil action or appeal in forma pauperis 

“unless the prisoner is under imminent danger of serious physical injury.”  28 

U.S.C. § 1915(g).  Plaintiff is advised to read the statutory provisions of 28 

U.S.C. § 1915.  This dismissal of Plaintiff's complaint may count as one of the 

three dismissals allowed by 28 U.S.C. § 1915(g) and may adversely affect his 

ability to file future claims in forma pauperis.   
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IT IS SO ORDERED.  The District Court Clerk is directed to enter this 

Order, enter Judgment, provide copies to Plaintiff, and CLOSE the file.  The 

District Court Clerk is further directed to provide a copy of this Order to the Office 

of the Attorney General of Washington, Corrections Division.  The Court certifies 

that any appeal of this dismissal would not be taken in good faith. 

 DATED January 12, 2022. 
 
 
       s/ Rosanna Malouf Peterson  
        ROSANNA MALOUF PETERSON 
         Senior United States District Judge 
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