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In re the Matter of the 

Personal Restraint Petition of 

 

DARRELL BERRIAN, 

 

  Petitioner. 

 

 

No. 57124-2-II 

 

ORDER DISMISSING PETITION  

 

 

 

 Darrell Berrian seeks relief from personal restraint imposed following his 2014 conviction 

for first degree assault with a deadly weapon sentencing enhancement (DWSE). In this personal 

restraint petition (PRP),1 he argues that (1) his DWSE was improper because the definition of a 

deadly weapon does not include a knife under three inches in length and the jury was not properly 

instructed regarding the DWSE; (2) his trial counsel prevented him from testifying at trial, (3) the 

State failed to prove that he committed a prior Georgia offense that was included in his offender 

score, and (4) the trial court erred when it failed to give him credit for time served at his 

                                                 
1 This is Berrian’s eighth PRP. See In re Pers. Restraint of Berrian, No. 48069-7-II (consol. with 

Nos. 49119-2-II, 49139-7-II), slip op. (Wash. Ct. App. Aug. 22, 2017) (unpublished) 

http://www.courts.wa.gov/opinions/pdf/D2%2048069-7-II%20Unpublished%20Opinion.pdf; 

Ord. Dismissing Pet., In re Pers. Restraint of Berrian, No. 51044-8-II (Wash. Ct. App. Mar. 1, 

2018); Order Dismissing Petition, In re Pers. Restraint of Berrian, No. 51304-8-II (Wash. Ct. App. 

Apr. 27, 2018); In re Pers. Restraint of Berrian, No. 53044-9-II, slip op. (Wash. Ct. App. Jul. 30, 

2019), http://www.courts.wa.gov/opinions/pdf/D2%2053044-9-

II%20Unpublished%20Opinion.pdf; Ord. Dismissing Pet., In re Pers. Restraint of Berrian, No. 

55063-6-II (Wash. Ct. App. Jun. 28, 2021). 
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resentencing. Berrian also appears to challenge the Department of Corrections’ (DOC) decision 

not to credit this conviction with any pre-trial jail time. This petition is dismissed as an untimely 

mixed petition.2 

BACKGROUND 

 A jury found Berrian guilty of first degree assault with a DWSE, and in September 2014 

the trial court issued a judgment and sentence. Berrian appealed, and in December 2015 this court 

affirmed the judgment and sentence. State v. Berrian, No. 46687-2-II, slip op. at 24-25 (Wash. Ct. 

App. Dec. 15, 2015) (unpublished) http://www.courts.wa.gov/opinions/pdf/D2%2046687-2-

II%20Unpublished%20Opinion.pdf. This appeal mandated in June 2016. Mandate, State v. 

Berrian, No. 46687-2-II (Wash. Ct. App. June 7, 2016). 

 In September 2015, while the appeal was pending, Berrian filed a timely first PRP. In this 

PRP, Berrian argued, inter alia, that his offender score was incorrect because a juvenile offense 

had been counted as an adult offense. This court denied Berrian’s motion to consolidate this PRP 

with his appeal and stayed the PRP pending the resolution of the appeal. Ruling, In re Pers. 

Restraint of Berrian, No. 48069-7-II (Wash. Ct. App. Oct. 13, 2015). After the appeal mandated, 

Berrian filed two more timely PRPs that this court consolidated with his first PRP. Berrian, No. 

48069-7-II, slip op. at 1-2 (Wash. Ct. App. Aug. 22, 2017). 

 The State conceded that Berrian’s offender score had been miscalculated and that Berrian 

was entitled to resentencing. Id. at 2. We granted the PRP in part and remanded the matter for 

                                                 
2 Although Berrian’s petition is also successive, we dismiss it rather than transfer it to our supreme 

court because it is time barred. In re Pers. Restraint of Turay, 150 Wn.2d 71, 86-87, 74 P.3d 1194 

(2003). 
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resentencing under the corrected offender score. Id. at 3. The trial court resentenced Berrian and 

entered a second judgment and sentence in February 2018.  

 Berrian appealed from the second judgment and sentence. See State v Berrian, No. 36652-

9-III, slip op. (Wash. Ct. App. July 11, 2019) (unpublished), 

https://www.courts.wa.gov/opinions/pdf/366529_unp.pdf. Division Three of this court remanded 

the matter for a second resentencing. Id. at 1. The second appeal mandated in September 2019. 

Mandate, Berrian, No. 36652-9-II (Wash. Ct. App. Sept. 19, 2019). In December 2019, the trial 

court entered a third judgment and sentence.  

 Berrian appealed from the third judgment and sentence. State v. Berrian, slip op. (Wash. 

Ct. App. Aug. 24, 2021) (unpublished), http://www.courts.wa.gov/opinions/pdf/D2%2054341-9-

II%20Unpublished%20Opinion.pdf. We affirmed. Id. at 6. Berrian’s third appeal mandated in 

January 2022. Mandate, State v. Berrian, No. 54341-9-II (Wash. Ct. App. Jan. 28. 2022). 

 Berrian filed this PRP on June 28, 2022. 

TIME BAR PRINCIPLES 

 No PRP may be filed more than a year after the judgment becomes final unless the 

judgment and sentence is facially invalid or not rendered by a court of competent jurisdiction or 

each issue falls under one or more of the six exceptions to the time bar enumerated in RCW 
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10.73.100.3 RCW 10.73.090(1). Berrian does not argue that any of the issues he now raises 

implicate the facial validity of his judgment and sentence or that the trial court lacked competent 

jurisdiction. Accordingly, if any one of the issues Berrian now raises is time barred and does not 

fall under an enumerated exception to the time bar, this petition must be dismissed as an untimely 

mixed petition without examination of the remaining issues. In re Pers. Restraint of Hankerson, 

149 Wn.2d 695, 702-03, 72 P.3d 703 (2003). 

TIME BAR 

 To determine whether any of the issues Berrian raises are time barred, we must first 

determine when Berrian’s judgment and sentence became final. In general, when a petitioner 

appeals from a judgment and sentence and does not petition for review with the United States 

Supreme Court, his judgment and sentence becomes final on “[t]he date that [the] appellate court 

issue[d] its mandate disposing of a timely direct appeal from the conviction.” RCW 

                                                 
3 RCW 10.73.100 provides: 

The time limit specified in RCW 10.73.090 does not apply to a petition or 

motion that is based solely on one or more of the following grounds: 

 (1) Newly discovered evidence, if the defendant acted with reasonable 

diligence in discovering the evidence and filing the petition or motion; 

 (2) The statute that the defendant was convicted of violating was 

unconstitutional on its face or as applied to the defendant’s conduct; 

 (3) The conviction was barred by double jeopardy under Amendment V of 

the United States Constitution or Article I, section 9 of the state Constitution; 

 (4) The defendant pled not guilty and the evidence introduced at trial was 

insufficient to support the conviction; 

 (5) The sentence imposed was in excess of the court’s jurisdiction; or 

 (6) There has been a significant change in the law, whether substantive or 

procedural, which is material to the conviction, sentence, or other order entered in 

a criminal or civil proceeding instituted by the state or local government, and either 

the legislature has expressly provided that the change in the law is to be applied 

retroactively, or a court, in interpreting a change in the law that lacks express 

legislative intent regarding retroactive application, determines that sufficient 

reasons exist to require retroactive application of the changed legal standard. 



No. 57124-2-II 

 5 

10.73.090(3)(b). Although this is usually a straight forward analysis, because of the number of 

appeals in this case we must determine which mandate is the relevant mandate. 

 Relying on In re Personal Restraint of Skylstad, 160 Wn.2d 944, 949, 162 P.3d 413 (2007), 

and State v. Fort, 190 Wn. App. 202, 246, 360 P.3d 820 (2015), Berrian argues that this PRP is 

timely because his judgment and sentence was not final until his third appeal mandated in January 

2022. Although this is arguably true for Berrian’s sentencing and jail-time credit issues, which are 

based on resentencings that occurred after his first appeal mandated, Skylstad and Fort do not 

demonstrate that Berrian’s challenges to his conviction are timely. 

 Neither Skylstad nor Fort address whether a PRP that is pending during a direct appeal and 

is later granted prevents a judgment and sentence from becoming final when the direct appeal 

mandates. And case law suggests that the relief granted in such a PRP does not prevent finality of 

the judgment and sentence with respect to a conviction that was affirmed. For instance, in In re 

Personal Restraint of Adams, our supreme court held that remand for resentencing following a 

successful PRP does not restart the time bar for claims related to a conviction once the judgment 

and sentence has become final. 178 Wn.2d 417, 422-23, 309 P.3d 451 (2013). 

 Because Berrian’s first PRP did not prevent the first appeal from mandating, his original 

judgment and sentence became final for purposes of the one-year time bar when the first appeal 

mandated in 2016. And any challenges related to the original judgment and sentence brought more 

than a year after that mandate are time-barred unless they fall under an exception established by 

RCW 10.73.100. 



No. 57124-2-II 

 6 

 Berrian’s claim that his trial counsel prevented him from testifying at trial does not fall 

under any of the exceptions in RCW 10.73.100 and is time barred. Thus, this is a mixed petition 

and it must be dismissed. 

 Accordingly, it is hereby 

 ORDERED that this petition is dismissed under RAP 16.11(b). 

 

      ______________________________ 

       Acting Chief Judge 

 

cc: Pierce County Clerk 

 County Cause No(s). 13-1-03133-9 

 Andrew Yi, DPA 

 Gregory K. Ziser, AAG 

 Kenneth H. Kato 

 


