PUBLIC RECORDS EXEMPTIONS ACCOUNTABILITY COMMITTEE
(Sunshine Committee)

Meeting Minutes
August 19, 2014

Members Present: Lynn Kessler, Nancy Krier, Ramsey Ramerman, Michael Schwab, Rep. Larry Springer, Rowland Thompson, David Zeeck 

Members Absent: Nicholas Brown, Sen. Maralyn Chase, Hon. Pete Holmes, Rep. Jeff Holy, Sen. Pam Roach

Staff Present: Assistant Attorney General Dionne Padilla-Huddleston, committee counsel; Rebecca Podszus, committee staff 

Additional Staff Present: CaroLea Casas, Legislative & Policy Intern at the Office of Attorney General; Conner Edwards, Legislative Assistant to Sen. Pam Roach; Tip Wonhoff, Governor’s Office and Staff to Nicholas Brown

1) Call to Order
	1.1) Introduction/Roll Call and Establishment of Quorum
Chair Michael Schwab called the meeting to order at 9:13 am, August 19, 2014 at the John A. Cherberg Building, Conference Room ABC, Olympia, WA. Seven out of thirteen members were present at the beginning of the meeting.  Chair Michael Schwab stated that there is one open seat on the Committee. 

	1.2) Adoption of Agenda for August 19, 2014
Motion: To adopt the August 19, 2014 agenda. Moved by Lynn Kessler and seconded by Rep. Larry Springer. Approved unanimously. 

	1.3) Review and Approval of May 20, 2014 Meeting Minutes
Motion: To approve the May 20, 2014 meeting minutes. Moved by Ramsey Ramerman and seconded by Nancy Krier. Approved unanimously.  

2) Old Business
	2.1) Investigative Exemption at RCW 42.56.240 (2)
Explanation: Chair Michael Schwab stated that at the May 20, 2014 meeting, the Committee decided that this issue needed further attention before it could become actionable. Ramerman confirmed that the issue was still a work in progress, and proceeded to speak about it in reference to the recent Seattle Pacific University campus shooting.  He spoke of the difficulties in attempting to equally consider both public safety and victim privacy in the event of public disturbances. Schwab and Ramerman anticipate that the conversation will continue at the October meeting.

Rowland Thompson then asked Schwab for his expertise as a former trial court judge, asking what the expectation of privacy really is in a public venue (like a university campus).  Schwab responded that the answer depends on the circumstances of the public activity.

Public Testimony: Toby Nixon, President of the Washington Coalition for Open Government (WashCOG), said that his organization’s stance is to advocate the incorporation of existing case law into the statute as a sounding board for understanding agency obligations pursuant to RCW 42.56.240. He stated that he is looking forward to continuing to work with the committee to come up with clear language that moves interpretation away from the subjective gray area it may fall into currently. Schwab asked him if he thought it possible to achieve those better lines of clarity with amended verbiage; he said yes. 

Thompson added that he is unsure if case law will really do anything to solve this issue, since decisions are indicative of a “snapshot” in time, and entirely dependent on the opinions and interpretations of an elected judge. He suggested that a statute designed only around court outcomes would be a failure, because the goal should be to avoid litigation on this matter.  

Arthur West, a member of the public and a current litigant in the SPU case, offered testimony on this topic, stating that the issue at stake was not victim privacy, but rather inadequate police protection on-campus, failure to make proper disclosure pursuant to the Jeanne Clery Act, and inappropriate and inadequate safety and security policies on campus.  West then addressed the discomfort he felt, as a member of the public who generally advocated on behalf of the Sunshine Committee, coming into a meeting with partial litigants seated on the committee, citing in specific Mr. Ramerman on the SPU case, and mentioning Kevin Yamamoto from the City of Puyallup, seated elsewhere in the room. He asked that the committee adopt rules preventing conflicts of interest because of the attorneys involved in current litigation.

Returning to the question at hand of victim privacy, Mr. West posited that victims have no constitutionally-given expectation of personal privacy, citing the Boston Massacre as evidence that our country has a history of further-publicizing public disturbances. 

Committee Discussion: Ramerman responded to the allegations that his involvement with the committee overstepped interest lines by saying that his statements on the committee were not a dominating force, nor were they intended to be.  He also clarified that his position was in support of the same position Mr. West held as a defendant in the SPU case. 

Possible Action: Schwab clarified that no action would be taken on this issue at present, but that it would be revisited on the October agenda.  He also assured Mr. West that some consideration of conflict of interest rules would occur.  

2.2) 911 Privacy Issues: Amending RCW 42.56.230 and Creating a New Section at 
RCW 38.52
Explanation: Ramerman opened the forum by outlining the item as an endeavor to make 911 emergency phone calls more efficient by making it possible for citizens to volunteer their information prior to an emergency by uploading it to a database. The issue at hand is one of privacy, given the existence of voluntarily-given healthcare information on these databases.  Ramerman clarified that the exemption in question pertains to protecting information on the database from public inspection and affirmed that a proposal had been drafted with the intent of committee action that day. The proposal was written to amend RCW 42.56.230, and to make it possible for the code to be cross-referenced with RCW 38.52, which deals with 911 response. 

Public Testimony: Marlys Davis, the King County Enhanced 911 Program Manager, testified in support of the proposal as written because of its potential to support next-generation 911 systems.  She mentioned Smart911, a program now being used in Snohomish County, which uses a database on which citizens can voluntarily record phone number, home/school/work address, medical conditions, etc.  She notes such information can be of particular use if the citizen has a condition that might impede speech during a 911 call.   Davis said she and her agency see the exemption as a way of assuring citizens that they can provide such information about themselves and their families with confidence that it will remain private and protected on the database server.  

Thompson asked if there exists a statute authorizing the collection of HIPAA protected information on a database.  Davis responded by stating that the information was not for casual use by emergency responders, but would only be displayed on-screen in the event that an emergency call would be placed.  She clarified that all databases are privately-operated entities to which law enforcement would have no voluntary access.

Toby Nixon further responded to Thompson’s concerns by qualifying that while Title 38 does not expressly allow for the collection of this data, it also does not prohibit people from volunteering it, and reiterated that the purpose of the proposal is not to compel people to give information but rather to make a service available that might expedite emergency response.  He agreed that further consideration in the Legislature of the protection of healthcare information is important.  WACOG board members propose that the intent section of the bill be removed from the text intended for adoption into RCW, and a simplification of language in section 8 that would make it necessary to cross-reference 32.58 in conjunction with the reading of 42.56.230.

Amy Eiden, King County Prosecutor’s’ Office Civil Division, offers technical legal support for Ms. Davis and Ms. Williams. She clarified that HIPAA does not necessarily apply to entities that house health information, but rather applies to a narrow group of “covered entities,” per the wording of the statute.  Chair Schwab asked if it is her opinion that the language in the proposal need be modified; she said that is not her opinion to this point. 

Kelli Williams, the Manager of Public Records Program of the King County Executive Branch, has worked on the draft previously.  She is a proponent of approving the proposal as is, but qualified that she is fine with the additions to Section 8 as suggested by the WashCOG Board. 

Margaret Pak Enslow, speaking on behalf of the ACLU of Washington, said that the ACLU supports the proposal as written. 

Mr. West testified that the government should not be “accepting voluntary disclosures of HIPAA information and transmitting them to a private entity.”  He claimed that these databases make it possible for secondary rounds of information to denote information that may endanger the quality of care and attention that certain citizens get if their database entries are flagged for prior violations or previous repeat offenses.   He said that he is not of the opinion that any HIPAA information should be disclosable on the database, and sees a need for the rethinking of the proposal entirely.

Committee Discussion:  Thompson maintained reservations about the lack of explicit authorization in Title 38 for the collection of HIPAA-protected information by private companies, even on a voluntary basis.  He pointed out that the legislature would have to very seriously consider this in examining any proposal brought to the floor, and that the bill that solves the issue would have to take into account the contractual obligations of not only law enforcement entities, but the private vendors housing protected information.

Rep. Springer reacted to Thompson’s concerns by saying that, while the process of a citizen volunteering healthcare information to a private entity and then having that information turned over to a government agency rendered discomfort, without a better understanding of the actual rules and protections such a process could violate, he was unwilling to offer a definitive opinion either way. Rep. Springer also stated that a differentiation between the protections for healthcare information versus those for personal identification information might be necessary. 

Thompson was additionally concerned with the prospect of readership of information on this database, asking who users are allowing to read their information in the future by signing up for the service.  Ms. Eiden attempted to answer this concern, stating that by her estimation, the Terms of Use Agreement signed in the database should advise as to who may be privy to the information in the database and under what circumstances.  Rep. Springer said that a way for the Legislature to solve some of these concerns might be to examine a provided example of the Terms of Agreement discussed.

There was additional discussion of the dangers of unintended use, disclosure, and display of information as worded by the proposal.  Ramerman clarified that this proposal is intended to protect the information on the database, and not necessarily information pulled from it. Nancy Krier suggested that it would be helpful to gain a better understanding of what healthcare information does and does not include based on current law before moving forward. 

Possible Action:  Ramerman said that he is not comfortable with responding to all of the questions and comments expressed at present.  Krier and Springer both stated that an additional compilation of sample agreements and current law would be helpful to examine in making the determination of these issues.  Lynn Kessler reiterated that the members of the committee have an obligation to ensure that the public is aware of the actual security around their sensitive information, and so the security of these private entity databases is something members themselves should be sure of before moving forward.  

In light of these concerns, Rep. Springer suggested formal action in October. The committee will revisit the issue at the next meeting. 

3) New Business
	3.1) Personal Information Involving Guardians/Family of Children 
RCW 42.56.230 (2)
Chair Schwab invited Doug Levy, Lobbyist and Government Affairs Consultant for the City of Fife, to introduce the statute. He brought with him Ms. Carol Etgen from the City of Fife, who testified to the need of this updated exemption based on personal experience as a Clerk at her workplace. He also brought with him Ms. Tammy White, who came in to testify on a corollary issue if the committee allowed (covered later in meeting minutes). 

Ms. Etgen testified that it is difficult to protect the identities of children when the identities and relation of their family members are revealed in correspondence.  She related this to a case involving sexual misconduct between an under-aged camp counselor and three under-aged campers.  She had a request for information that did not include records that, if asked for, would have had to have been disclosed.  She said that in those records was email correspondence between a Parks employee and her director, who was on leave, in which the employee revealed that parents had called regarding their daughter, and used names to identify each.  Ms. Etgen knew that the name of the child could be redacted in the event that someone should request those records, but her identity could not adequately be protected because there is no statute currently protecting identifying information of family members of victims.

Levy stated that in 2010 there was a bill enacted that attempted to protect such children in the Parks program, and that Rep. Springer and former Rep. Kessler were both in the legislature during its enactment.  Rep. Springer and Levy both said that this was a simple oversight, and it may be necessary to go back in and re-examine the verbiage of the bill to apply an exemption with tighter lines to protect the identity of child victims.  Thompson noted that “family member” might not be the best wording for the exemption.

Ramerman agreed that the exemption would need more fine-tuning before official action was taken by the committee; he proposed re-drafting and having it available to the committee for formal action in October.  Schwab asked that the proposal be narrowed to something on which the committee could readily vote in October.  

At this point Schwab invited Levy’s second speaker, Ms. Tammy White, the Assistant City Attorney for the City of Kent, to speak on the related issue mentioned above.  Ms. White testified that more protection is offered to juvenile offenders than to juvenile crime victims and/or juvenile witnesses.  The families of juvenile offenders suspected of crimes are protected by RCW 13.50.050, which makes it unlawful to disclose any information that could reasonably be used to identify their family members.  There is no parallel protection for juvenile witnesses or victims in non-sex assault cases. 

Thompson stated that previously the Legislature had passed a bill that would attend to the issues White raised, but that the court had ruled it unconstitutional, and suggested that she review the facts of that pre-existing case.  Schwab asked about the possibility of the committee drafting a proposal on the matter, to which White was agreeable.  Ramerman suggested that there may be a way to work with 42.56.230 (2) and (5) to confront all issues of family member protection mentioned during the meeting.  He stated he would remain in contact with White on the matter. 
	
3.2) Real Estate Transactions Conducted by Local Agencies RCW 42.56.260
Levy introduced this order of business, asking if it were possible to blend what information is provided about protocol for sale and purchase of public property as written in the Open Public Meetings Act with the Public Records Act, which does not explicitly reference these same sales and purchases. Rebecca Podszus provided written public comment from Frank Garred, who urged the committee to consider not exempting property appraisals. 

Levy brought with him City Attorney for the City of Kent Tom Brubaker to advise on the matter.  Brubaker cited that the main reason for this exemption would be for the protection of the public purse.  He stated that when public officials retire to executive session to discuss prices, a request for real estate transaction records by the other party could reveal bargaining position.  The University of Washington offered another comment, stating their entity wished to preserve the current exemption, but had no objection to the proposed modification of language. 

[bookmark: _GoBack]Ramerman stated that it is not in the taxpayers’ interest for those who seek to sell or purchase from the government to know their bottom-line because it costs more tax-payer money. If any discussion of price is in writing and is not in the form of an appraisal, the exemption does not apply, which makes it difficult to acquire a bargaining position at all.   The proposal does not make actual sales private, just the proceedings leading up to them so that no unfair deals are brought to fruition at the expense of taxpayer money.  

Nixon clarified for the committee that OPMA and PRA exemptions do not match up on this matter; Thompson pointed out that the language in these acts is very broad and in some case too vague, and real estate transactions are also not the only matters affected by the inconsistencies between the two.  

Mr. West made a public comment on the matter, stating that the OPMA and PRA did not need to become compatible with one another on this issue because they are designed to address separate matters.  He believes there should remain protection of different types of communication.  He further stated that he is deeply concerned by what he considers underrepresentation of certain districts, and he spoke to the lack of representation by port districts in the room, which he attributed to their not having “ringers” in the committee.  He stated that local government has an unfair advantage by virtue of the lack of parity with their counterparts. Additionally, he asked that the committee take away an exemption from in exchange for any exemption they might add, and suggested the committee consider whether the public would be best served by policies of secrecy or disclosure while considering his points and the main points of other testimony.  

Chair Schwab responded to his concerns by saying that both he (as the chair) and the committee make efforts to search out a variety of voices to be heard on the matters discussed at committee meetings.  He stated that the committee is impartial and no one entity or person has undue influence over its decisions.  Kessler echoed his point, saying that she understood and appreciated the concern, but that the point of the committee since its inception was to encompass a variety of public and governmental voices and that maintaining that balance has always been of foremost concern to its members. 

Rep. Springer stated that he does not agree with Frank Garred’s point, but stated that a simple restriction of the language of the exemption to appraisals only would not be sufficient. To West’s concerns, Thompson noted that West was the only speaker in the room not on the payroll of an interested agency, and as such brought a different perspective.  Levy clarified that the aim of the proposal was in fact not to provide for the introduction of new exemptions, but rather to make existing exemptions operated better.  Schwab invited West to send a list of exemptions he proposes the committee should consider deleting.

	3.3) Cost Recovery Measures for Paper Requests and Commercial Purpose Requests
Kevin Yamamoto, City Attorney for the City of Puyallup, introduced the matter from a local government level, referring to out-of-state requests for a number of types of information that can then be used to stock databases and be pushed out to a large base of clientele.  While the PRA protects the public interest by making it possible to monitor government activity, it also leaves room for exploitation both by individuals and larger commercial entities.  There is no provision that allows for local government to say no to out-of-state bodies making superfluous requests, while there are penalties in place for not complying because of the exorbitant cost of human effort which goes unfulfilled.  Because these requests can be so large, they place an undue burden on support staff, who then are forced to let public requests wait while they fulfill commercial requests.  The costs of fulfilling these requests are also essentially subsidized by taxpayer dollars, a concern Mr. Yamamoto highlighted as a citizen.

Rep. Springer stated that this is a conversation legislators are willing to have, but that it would behoove the state to develop a payment structure for these costs that outline its value accordingly.  Ramerman pointed out that WACOG has outlined the ability for agencies to charge for paper copy requests.  He stated this is an important power, so long as the cost implemented is a balanced charge that neither impedes those who truly desire records, nor invites disingenuous requests. 

West commented that commercial requests for public records should be kept separate from alleged harassing requests by citizens.  He did not negate that harassing requests exist, just asked that the separate issues be addressed with separate statutes. 

In closing, Levy stated that the purpose of the bill only refers to commercial purpose, though the memo addressed multiple topics.  He stated that everyone was of the same opinion in keeping the issues of citizen vs. commercial requests separate.  

3.4) Code Reviser’s 2014 List of Exemptions
Chair Schwab reported that the Code Reviser’s Office had submitted the 2014 composite list of exemptions to the Sunshine Committee pursuant to the statutory requirement that this be done by August 1 of each year. Copies of the list are available on the Committee’s website and hard copies were available for review at the meeting. Schwab asked committee members to review the list and recommend any particular exemptions for review, especially those exemptions that were relevant to contemporary problems and issues.

4) Public Records/Open Meeting Training (pursuant to new statutory requirement)
The first portion of this segment was taught by Ramsey Ramerman, who delivered a PowerPoint presentation on Open Meeting Training. His training touched on a number of major components, including defining public agencies, the reach of the Open Public Meetings Act, requirements and procedure of open meetings, and the importance of public perception.  

Nancy Krier followed this section by presenting a PowerPoint for Public Records Training.  Ms. Krier specified that she has used this training to train over 1600 people already.  The presentation covered the purpose of Transparency laws and the Open Public Records Act, procedure, request, and response to Public Record Requests, exemptions and penalties, etc.  Ms. Krier also discussed agency responsibility to stay up-to-date on changing laws.  

Members in attendance for this section of the meeting have officially received full public records training.  David Zeeck received partial training, having been called away in the midst of the final presentation.  Rep. Larry Springer was unable to attend this portion of the meeting and has not received training. 

Any member of the committee with an outstanding commitment to complete this training will be contacted by Rebecca Podzsus and Nancy Krier from the Office of Attorney General.

5) Public Comment
No additional public comment. 

6) Adjournment
The Sunshine Committee adjourned at 12:52 pm. The next meeting is October 28, 2014, at the same time and place.  This will be the last regularly scheduled meeting time for the year. 
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