PUBLIC RECORDS EXEMPTIONS ACCOUNTABILITY COMMITTEE

(Sunshine Committee)
Meeting Minutes
March 27, 2012
Members Present:  Tim Ford, Frank Garred, Lynn Kessler, Senator Adam Kline, Roselyn Marcus, Ramsey Ramerman, Senator Pam Roach, Michael Schwab, Representative Larry Springer, Rowland Thompson, David Zeeck
Members Absent:  Peter Holmes, Representative Jay Rodne
Staff present:  Diane McDaniel, Sr. Assistant Attorney General, committee counsel; Rebecca Podszus, committee staff
1)
Call to Order

1.1) Introductions/Roll Call and Establishment of Quorum

Chair Schwab called to order the Public Records Exemptions Accountability Committee at 9:05 AM on March 27, 2012 at the John A. Cherberg Building, Conference Room ABC, Olympia, Washington.
Confirmed that 10 of 13 members (Senator Roach joined group during 3.2, bringing total to 11 of 13 members) were present at the beginning of meeting.
1.2) Adoption of Agenda for March 27, 2012



Motion:  To adopt the March 27, 2012 Public Records Exemptions Accountability 


Committee agenda.  Moved by Senator Adam Kline, seconded by David Zeeck. Approved 

unanimously. 
1.3) Review and Approval of January 24, 2012 Meeting Minutes


Motion:  To approve January 24, 2012 minutes.  Moved by Tim Ford, seconded by 
Roselyn Marcus.  Approved unanimously.  
2)
Old Business
2.1)      75 Year Limitation on Exemptions – Amending RCW 40.14.030

A handout on the proposed modification of the statute was distributed.  Ford stated that he met with representative from Washington State Archives.  He also researched laws in other states.  Most states’ laws state that confidential records become non-confidential after 75 years.  Washington’s law states that records “may become” public after 75 years.  Ford’s proposal changes the wording to “shall,” providing more clarity and consistency with other states.

Russell Wood, Records Manager, Washington State Archives, would like to see clarification on a definite time period in which records are available for inspection.

Schwab said this topic should be discussed at a future meeting at the request of Archives and to get input from any agency opposed to the proposed change.
Discussion:  Liability for disclosure of records is on Archives once that entity houses the records.  A question was asked if agencies could hide records by sending them to Archives.  Wood answered that Archives reviews all records received.  A member suggested that liability be kept with the originating jurisdiction.  However, a concern was raised what to do if an agency dissolves. 
Public Testimony:

Mike Reitz, Freedom Foundation and WACOG:  Supports the proposal because it is consistent with the overall intent of the PRA.  Releasing records is of historical value for researchers and academics, and there are examples at the national level in favor of release.  That being said, he recognizes there are certain types of records that do not lose the value of confidentiality, such as a private company’s trade secrets or personal health data.  These records should have a procedural mechanism to request a greater length of confidentiality.

Discussion:  Jurisdictions should receive notice when Archives’ releases records.  It could be challenging for the jurisdiction to review all records that will be released at 75 years.  An idea is that at the time of intake, place something in the file such as “before disclosure, contact ###.”  Kline wondered about the criteria for an agency to enjoin by court to keep records confidential after a specified number of years.  Do they have a checklist?
Topic will be moved to May meeting.  Contact Ford with ideas.
3)        New Business

3.1)     Legislative Update/Report

Rowland Thompson was appointed the committee legislative liaison.  The legislative subcommittee consists of Thompson, Kessler, and Garred.  Other committee members are welcome to attend the subcommittee’s meetings.  The subcommittee will be charged with getting draft legislation from the Code Reviser’s Office to be reviewed at the last committee meeting of the year.  
The shepherding of legislation is an ongoing discussion for the committee.  SB 5049, introduced for the 2012 session, did not pass and will not be considered for the special session.  A suggestion was made to split recommendations into separate bills.  Also, caucuses will reorganize by next session, which may bring new committee chairs.  It will be important to prefile the bill(s) next session and to have committee chair involvement.
Discussion:  Committee members should prioritize the legislation.  A group of people could lobby for the bills.  Kline stated that the only problem with SB 5049 was the first section regarding CASAs.  The CASAs opposed, which killed the bill.  Kline suggested removing that piece and then keeping as one bill, which is easier to manage than multiple bills.  The group discussed separating unanimous and non-unanimous recommendations because problematic proposals can “bog down” a bill.
             3.2)     Begin Review of Item 131, 132, 133:  RCW 42.56.240(1), (2), (3)

Discussions on these exemptions began in January, but have not yet been fully discussed by the committee.  Comments have been made that this is a very broad and ambiguous statute. 

Ramerman did an analysis and invited guests to be a part of the discussion.  He agrees that the statute is ambiguous.  What qualifies as “investigative records” under (1) and (2) is at issue.  The exemption relates to public safety, personnel, privacy, and law enforcement investigations.  The question becomes when does it apply and to whom.  Clarification would be beneficial. 

Public Testimony:

Cathy Collings, Lieutenant with Kitsap County Sheriff’s Office:  She has managed records in the civil division of the sheriff’s office for the past 8 years.  In that time, staff needed to deal with public records requests has increased from 0.5 FTE to 2 FTEs plus ½ of her time.  In 2011, there was an average 440 requests every month.  Nearly all involve (1) and (2) of this statute.  She hears from the public who are concerned that their 911 calls are released or have questions whether the neighbor they reported drug activity against will be able to find out who talked to the police.  The answer she gives is:  Yes, your neighbors asked for this information and we have to give it to them.  A recent example involved a sex offender.  The psychosexual evaluation was released to the victim’s mother and others through records requests.  The sex offender, who is suing in court, has been given copies of every records request.  The Sheriff’s Office daily must make decisions about what is essential for law enforcement to be protected.  For example, Ms. Boe did a great deal of work protecting cell phone numbers necessary to conduct law enforcement business.  These decisions are being made, in general, by support staff.   They have no criminal justice education background at all.  There are always questions about what to protect. 

Sub (2) contains information regarding the identity of witnesses or victims. The statute doesn’t specify if someone is scared for their safety.  What is that definition?


Deborah Boe, Kitsap County Prosecutor’s Office:  She has been in the prosecutor’s office for 5 years.  One of her client’s is the sheriff’s office.  Thirty percent of her time is spent determining public records requests.  Her office struggles with internal investigations.  There may or may not be a criminal issue.  For some more serious issues, such as a police shooting, there will be a criminal investigation before the internal investigation begins.  When the criminal investigation is complete, the records would usually be available to the public.  However, the agency involved must then conduct an internal investigation.  If the criminal investigation is disclosed at that point, the internal investigation is compromised.  


Boe said she is happy to work with the committee on clarifying the statute and drafting language

There are monetary consequences as well, and the county has been in court over the issue.  Some cases have reached the Court of Appeals and have paid out substantial funds.  

The only thing left clear is from the Bainbridge case:  If an officer’s name in an unstained incident involves something like a sex assault, the name can be redacted.  But what else can be private is in question.  Personal information is grappled with every day.  There are not a lot of ways that victims and witnesses’ interests are protected.


Discussion/Questions:  A question was asked about when an investigation ends.  Generally, once it’s delivered to the prosecutor’s office and charges are filed or declined is the typical cut-off.  But often on a large case, such as a homicide, there may be multiple people who will be charged.  Sometimes even if you think the investigation is over, another witness pops up.  Or, a victim or witness continues to disclose new information, even into trial. Kitsap does most of their own investigations, as do most agencies.  Some investigations are shared when more than one agency is involved. In the past five or six years, Kitsap has seen increases in public records requests.  Boe would like to see clarification about (1):  What is intelligence information?  There is very little case law and they have received requests about risk assessment reports, how they handle protests, etc.

Lori Volkman, Clark County Prosecuting Attorney’s Office, Civil Division:  She has worked in the civil division for eleven years and has represented the criminal division and law enforcement agencies in public records requests.  Originally, they had one senior deputy prosecutor handling the records requests.  They now have a staff of three, ass well as assistance from all attorneys in the civil division and an attorney in the criminal division.  Volkman is the primary records request attorney for all agencies, amounting to 80% of her workload.  


Volkman gave an example of a convicted murder.  The murderer’s grandmother sold his property while he was in prison, and he beat her to death when he got out.  The real estate agent who sold the property was his aunt.  The convict requested records from DOL about the aunt, such as where she lived and worked.  She’d filled out personal information on her real estate license, so he was able to get her home address and number.  She and someone from DOL came to the prosecutor’s office to try to help her.  The aunt also hired an attorney to request the convict not receive the information.  The lawyer cited (2), dealing with information about the identity of witnesses or victims or crimes.  There are two requirements: That they are in fear for their safety and they requested anonymity at the time of their report.  The difficulty with that is that the offender said he was only trying to get the information to serve her a lawsuit. The second requirement is troublesome because law enforcement is instructed to get statements that people are willing to testify to.  They don’t want witnesses to request anonymity.  They are not always trained to talk about records requests.  She was not given the exemption and is now moving out of her house of 15 years so she can file under the witness protection statute in WA under her new address.  She could not do this retroactively at her old address after a records request had been submitted.

Regarding (1), you have a pull in trying to balance privacy.  For example, you may be dealing with what the public ought to know while working with a union or guild interesting in protecting the officer while also dealing with an employment lawyer.  The second difficulty is regarding internal affairs investigations.  Under the Bainbridge case, there is a question about whether to release the names of the other officers who provided statements related to their fellow officer in the investigation.  We want to encourage them to be completely open and honest, but that can be difficult if they know their name is going to go out.  She is happy to help committee in modifying statute.

Shane Moloney, City Attorney for Mill Creek:  Has advised on public records for about five years, taking up a substantial portion (50%) of his time.  The vast majority of requests are for law enforcement records.  Sub (1) and (2) are completely ambiguous and provide very little guidance. Sensitive information can be released because of the test that to not release, it must be highly offensive and have not interest to the public.  An attorney can always make the case that anything has some public interest to it.  Anytime you withhold, you are putting the city at risk, so things are released to keep down expensive litigation.  A privacy exemption should protect the public, but there is not clear exemption for him to rely upon.  It needs to be absolutely as clear as possible, especially with common information. He doesn’t have all the facts about each case to know if it would be offensive to the person.  And, there is no duty to tell a person they are releasing confidential information.  Many jurisdictions do not have the resources to do this, and many people are not going to get an injunction against release.  We deal with the same types or records all the time, so there should be a solution.  One example is that law enforcement agencies send out bulletins when they need help investigating something and they want to notify other law enforcement agencies.  They all say confidential and probably involve open investigations.  But are old emails still about open investigations?  Other agencies say that if one starts disclosing these bulletins, they won’t share them with them anymore.  That isn’t in the public’s interest.  Things shouldn’t be released, for example with joint databases, when that agency is not the record holder or creator but only has the ability to access information.  Also, there is no clear exemption for confidential informants. 

Jo Arlow, Policy Director for the Washington Association of Sheriffs and Police Chiefs:  She is also on the listeserv others mentioned regarding questions surrounding public records and can attest to everything that has been said here today.  She’s been with WASPC for about four years, and public records are the most common category people question how to handle.  These issues get taken to their legislative committee and executive board in a constant plea for help.   We need better clarity around all the issues discussed today and probably more to make the system work better.  Their new executive director, Mitch Barker, has spoken with some attorneys who are interested in forming a workgroup hosted at WASPC.  We recognize that it will be a long-term project.  Every time the Legislature makes records confidential, they don’t reference the Public Disclosure Act, creating more confusion.  Do you release under the PDA because that’s where the penalties are?  She can also speak to (3) if there are any questions.  It appears the issue was a way to preserve records that could be needed in determining if someone met SVP civil commitment criteria.  In 1999, investigative records were destroyed after six years.  The concern was that if those records were gone, those materials wouldn’t be available to prosecutors.  WASPC keeps those records in electronic form and are only available for release to the agency that sent them and only for purposes of determining SVP criteria.  


Discussion:  Where do we go from her to fix these problems?  Get input from core groups on draft proposals.  For example, there are several groups of municipal attorneys who could speak to this as well as WASPC, WAPA, and others.  We need to try to find the right balance for release and non-release.  A subcommittee could work on the actual proposals.  There were some concerns expressed that this would involve a very heavy workload.  Schwab stated that the process may be lengthy, but the group should be dedicated to the proposition to doing it.  

Regarding (2) and (3), the committee should let people know we are looking at, put something forward, and then meet with a broad group, including law enforcement and municipal attorneys.  Schwab notes that the agenda subcommittee (Ford, Marcus, Schwab) will discuss this topic and how to proceed.  McDaniel can provide a legal briefing on the issue.  ALEC and NCSL could take a question we may have to see what other states have done.  Roach said it needs to be easy for the public to see the records related to sex offenses.  


A question was asked about how municipalities train their staff.  Collings said that the Washington State Association of Public Records Officers and the Washington State Risk Managers train staff.  Collings stated she also conducts in-house training.  


Law enforcement records are complex and hit on strange circumstances all the time.  The questions are so focused; it may be difficult to get clarity.  A common issue involves public safety questions, not secrecy.  There is a lot of public interest, especially in law enforcement issues.  We need to make sure government is operating for the people.  Also, disclosure helps with public confidence in the legal system.  Roach mentions the Josh Powell case- we should be looking at child protective services.  Their records after the fact should be completely open.

Refer this to the agenda subcommittee for review.
           3.3)     Clark County Prosecutor’s Query RE:  RCW 4.92.210(2)

Lori Volkman, Clark County Prosecuting Attorney’s Office, Civil Division:  She advises departments regarding public records.  She brings to the committee an idea about RCW 4.92.210(2), a short section for state risk management officers.  It talks about the centralized claim tracking system that they “shall” have.  The last sentence states that “information in this claim file, other than the claim itself, shall be privileged and confidential.”  Clark County’s risk management department follows this statute as a guideline, and they have a centralized claim tracking system and a risk management file.

  
Volkman’s office define’s the information within the file as work product.  However, there was one local ruling that information must be released because public funds were used in an employment investigation.  Information is therefore potentially subject to release.  This has created a chilling effect in what information is recorded, such as experts not putting their conclusions in writing.  This statute could solve the city and county issue.  There is recognition from the Legislature that the kind of information contained in a risk management file is important to protect from a work product stand point.  You want to encourage government agencies to do these kinds of investigations and get the information they need to make decisions about how to proceed.  You don’t want them to be afraid to put that information in writing.

In the definitions section, it states this is for the state.  Can we find a way to utilize this at the local level in a way that is consistent with the state exemption?  


Discussion:  Marcus can speak to this issue as the assistant director for the contracts and legal services division of the Dept. of Enterprise Services.  One of the units under her authority is the Office of Risk Management.  She states that this statute is limited to the statewide Office of Risk Management and is a very limited exemption.  If you want to do something with local government, you would have to craft something new.  It is also not a substitute for attorney-client privilege.  We are really careful about what goes into a claim file and they do not put information that is otherwise public into the file so you can protect it.  Marcus suggests having the state Risk Manager speak to the committee about how the database is used and the narrowness of this exemption.

Roach asks if records of complaints are ever open to public.  The answer given was that the claim file is not sealed, but there could be parts that are exempt for disclosure.  Roach said the state needs to be able to learn from its errors.

Ramerman asks Volkman if records that they are interested in protecting are created because of a claim and are created for the purpose of helping an agency evaluate the merits of a claim and aren’t being created if there is not confidentiality because it’s the type of candid evaluation that would then cost taxpayers money if it was made public.  Volkman answers that the bulk of the money in an investigation is not in the creation of the report, so there’s not a significant difference there.  Sometimes it’s an analysis of a suspected problem within a department.  It’s not a claim yet.   They want to encourage governments to investigate themselves when they do identify problems.  That’s the piece she wants to protect.  There is a public interest in making sure government is open and accountable, but there should be some recognition that some things in files should be protected.


Volkman would like to find out how risk management claims systems at the county level are used and create some guidelines that would mirror how narrow the state is.  Perhaps is would be a new exemption since it would not be appropriate to put in under the existing RCW.  


Do counties generally have a risk management person who has a job to take in reports from investigators, to talk to deputy prosecutor in charge of tort functions, and come up with these decisions?  In Clark County, they have one risk manager and one staff person.  They are in regular communication with Volkman’s division.  Ramerman said that at least for counties that are members of the Washington County Risk Pool, they each have a specific risk manager (may be a portion of their job) that works closely with the civil division of the prosecutor’s office.  The majority of counties are represented here.

Put on future agenda.
            3.4)     Establishment of Subcommittees


Two subcommittees have been established:

1. Agenda Subcommittee: Ford, Marcus, Schwab


2. Legislation Subcommittee: Garred, Kessler, Schwab, Thompson

4.        Other Business

      4.1 and 4.2     Action Items from This Meeting/Preparing for May Meeting


Subcommittees to meet and prepare agenda


4.3     Public Comment


None


4.4     Any Other Business

      None
5.       Adjournment
    Meeting adjourned at 11:53 AM
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