
 

To: The Honorable Michael Schwab, Incoming Chair, Sunshine Committee  
Sunshine Committee Members 
Mary Tennyson, Sunshine Committee Staff 

 
From: The Department of Financial Institutions (DFI) 
 
Date:  May 3, 2011 
 
Re: Analysis of Proposal 1 Regarding DFI’s Public Record Act Exemptions 
 
 

On April 17, 2011, Frank Garred submitted memoranda regarding proposed 

amendments to DFI’s exemptions from the Public Records Act. This is a brief analysis of 

the first of the two proposals, herein called Proposal 1 (proposing changes to the Public 

Records Act itself). 

I. Proposal 1 

Proposal 1 broadly provides for self-reporting of the contents of examination 

reports for specified entities, and provides for DFI release of such reports when “made 

final.” Banks (including commercial banks, savings banks, and savings and loan 

associations), credit unions, check cashers and sellers, investment advisors, and securities 

brokers would be affected. At present, examination reports from each of these entities are 

exempt from disclosure under RCW 42.56.400(6). 

Proposal 1 consists of four substantive provisions: 

1) Information gathered for and contained in examination reports for 
specified entities are exempt from disclosure if they identify named 
individuals, unless permission is granted. 

2) DFI may release, and entities may self-report, information and 
conclusions in the examination report. 

3) Examination reports themselves are disclosable after they’re “made 
final.” 

4) DFI must maintain a log of all pending and ongoing examinations for 
entities affected by this section, and must update the log to reflect 
which examinations are “final.” 

Each of these will be addressed separately. 
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A. No Identified Individuals or Permission Granted 

First, Proposal 1 provides that information gathered for and contained in 

examination reports is only confidential when they identify named individuals, and are 

otherwise not exempt from disclosure. Further, even those otherwise exempt records 

would be disclosed if all named individuals grant permission for disclosure. 

By their nature, examination reports always identify individuals—both employees 

and officers of the examined entity and usually consumers or borrowers. All examination 

reports affected by these changes will still be presumed to be exempt from disclosure, 

unless all persons named in the report give their permission for publication. Getting 

permission from every individual named in a report will be time- and resource-intensive, 

and because the reports will still be confidential in the meantime, the burden, as well as 

all time and resource costs, will be borne by DFI and its staff. Some people named in 

reports may be difficult or impossible to locate and ask, and no provision is made for 

such cases. DFI and its personnel may also be subject to liability for any failure to 

properly obtain releases or any mistakes under this section. 

Even if permission were granted by every individual named, in the case of bank 

or credit union reports, release is still prohibited by federal law. DFI conducts its 

examinations of banks either jointly with the FDIC or alternating and sharing 

examination reports, making all reports (whether prepared by DFI or the FDIC) subject to 

the FDIC’s confidentiality regulations. These are broad, and bar disclosure by anyone1 of 

“[r]ecords that are contained in or related to examination, operating, or condition reports 

prepared by, on behalf of, or for the use of the FDIC or any agency responsible for the 

                                                 
1 12 C.F.R. 309.6. 
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regulation or supervision of financial institutions . . .” except under very narrow and 

specific circumstances. 2  

As for credit unions, examinations are conducted either jointly with the National 

Credit Union Administration (NCUA) or independently, with the independent 

examination reports shared with the NCUA. If NCUA does its own special examinations, 

reports are shared with DFI. The NCUA’s confidentiality rule provides that “[a]ll reports, 

documents, and papers made available pursuant to [12 C.F.R. 792.31, authorizing release 

to government agencies and insured financial institutions] shall remain the property of 

NCUA. No person, agency, or employee shall disclose the reports or exempt records 

without NCUA’s express written permission.” [emphasis added]. “Exempt records” are 

defined to include information “contained in or related to examination, operating, or 

condition reports prepared by, or on behalf of, or for the use of NCUA or any agency 

responsible for the regulation or supervision of financial institutions.”3 

The only permission that would allow release of banking or credit union 

examination reports would be permission granted by the FDIC (for banks) or the NCUA 

(for credit unions). Any other release of information would violate federal law, and in 

some cases may be a federal crime.4 

Check casher and seller exam reports often contain references to a suspicious 

activity report database maintained by the U.S. Department of the Treasury. This 

database is protected by stringent confidentiality laws and agreements. Making these 

examination reports publicly disclosable may reduce DFI’s ability to use such data in 

                                                 
2 12 C.F.R. 309.5. 
3 12 C.F.R.  792.1. 
4 12 U.S.C. 1906. 
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conducting thorough compliance examinations, which would ultimately undermine the 

security and safety of the financial system and could harm Washington consumers.  

The securities entities mentioned in the proposal do not have the same kind of 

federal confidentiality overlay as banks and credit unions, but many of the same policies 

support keeping their examination reports confidential. Additionally, DFI occasionally 

conducts joint examinations with other states. While no conflict has yet arisen, in other 

areas DFI’s ability to conduct joint examinations has been limited by a lack of 

confidentiality provisions for examinations of other license types. 

In particular, examination report confidentiality for check cashers and sellers, 

investment advisors, and securities brokers promote candor during examinations. Banks 

and credit unions usually have access to institutional resources like compliance officers, 

attorneys, and experienced and knowledgeable staff when determining what information 

needs to be provided to a DFI examiner. This is not always true of DFI’s smaller 

licensees, and the examination process is well-served by encouraging maximum 

disclosure to regulators. DFI is usually entitled to broad access to records on exam.  As 

an example, the Securities Division is granted virtually unfettered authority to examine 

the records of securities broker-dealers and investment advisers.  RCW 21.20.100(4) 

states: “All the records of a registered broker-dealer or investment adviser are subject at 

any time or from time to time to such reasonable periodic, special or other examinations 

by representatives of the director, within or without this state, as the director deems 

necessary or appropriate in the public interest or for the protection of investors.”  Failing 

to allow access is grounds for suspension or revocation of a license.  See RCW 

21.20.110(1)(n). 
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However, these records, which may include customer lists, research, and other 

proprietary information, can be very sensitive.  Were this information subject to public 

disclosure, DFI would almost certainly encounter decreased cooperation on examination. 

This would likely translate into lengthier exams with frequent disputes and negotiations 

about access to records. This increases costs for both agencies and regulated entities, and 

decreases the public’s safety by making it difficult for DFI to spot trends and risks that 

could be addressed through regulatory action. 

B. Release of Information and Conclusions From Reports 

Secondly, Proposal 1 provides that both DFI and examined entities may report 

information and conclusions contained in the examination report. 

Ignoring federal preemption for a moment, a system that allows companies to 

voluntarily release the conclusions of otherwise confidential examination reports creates 

several public policy hazards. The biggest is probably that there is nothing in the 

proposed amendment to require an examined entity to present the conclusions of their 

examination report accurately or fairly. A company may choose to report only the 

positive conclusions while leaving any negative ones out. DFI would then potentially 

become the arbiter of a company’s self-representations (for non-banks and non-credit 

unions), and would still be forbidden by federal law from commenting on bank and credit 

union representations or misrepresentations. 

Another policy hurdle is that a company that chooses to not release the 

conclusions of its reports may be perceived (wrongly or rightly) as being weak. If the 

company is actually weak, this may severely hurt its ability to correct its problems or 

strengthen its position. For example, if a weak bank were to withhold the conclusions of 
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its examinations while all of its direct competitors released theirs, it would be unlikely to 

attract the kinds of deposits, loans, or other infusions of capital it might need to become 

healthy. The same is true of securities brokers, investment advisors, and check cashers 

and sellers. Even a good investment advisor may be unwilling to talk about the 

conclusions of his or her examinations as they may reflect minor concerns. These 

companies should not be penalized for choosing to keep their private business 

information confidential. 

Finally, returning to preemption issues, for at least banks and credit unions the 

federal confidentiality requirements are quite broad and any information released by 

either DFI or an examined entity that includes information contained in examination 

reports would violate federal law. Specifically, 12 C.F.R. 309.6 (7) provides that banks 

cannot disclose exempt records without the FDIC’s permission, even those regarding 

themselves. The NCUA rule states that all exempt records provided to credit unions are 

still the property of NCUA and may not be disclosed without the NCUA’s permission.5 

Additionally, federal regulators (including the FDIC) have reiterated that CAMEL ratings 

and other non-public supervisory information (almost certainly including examination 

conclusions) are confidential and may not be disclosed by banks to non-affiliated third 

parties.6 The NCUA did not participate in this opinion, but their laws and regulations are 

substantially similar and they would likely reach the same result.  

This part of the proposed amendment is bad public policy, would undermine 

confidence in the financial system, and would create a direct conflict between state and 

federal law for at least two of the affected entities. 

                                                 
5 12 C.F.R. 792.31. 
6 “Interagency Advisory on the Confidentiality of the Supervisory Rating and Other Nonpublic Supervisory 
Information”, February 28, 2005. Issued by the OCC, FDIC, Fed. Res., & OTS. 
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C. Disclosure of “Final” Reports 

Third, Proposal 1 provides that all listed examination reports are subject to public 

disclosure after they are “made final,” which is defined as “all discrepancies noted in the 

examination have either been corrected or assurance made by the examined financial 

entity” or “the examination [has been] turned over to the Attorney General for legal 

action.” 

This is problematic for the same reasons as the prior proposed amendments, but 

adds a practical problem. It will be very difficult for DFI to determine if a given 

examination report has been “made final.” This will be a time- and staff-intensive process 

where DFI examiners will have to go through an exam report to ensure that each small 

issue is addressed. It is also not uncommon for examinations to note potential problems 

that are not actionable or are not serious enough to trigger corrective actions, or to 

identify concerns that pose risk to a bank or credit union but are not themselves 

violations. It is unclear whether these would need to be somehow resolved before 

disclosure. Also, issues that are identified in an examination may not be correctable for 

several years or examination cycles. For example, a problem loan may have a multi-year 

term. This change could potentially require DFI to track examination reports over 

significant periods of time. 

Much greater clarity would be required to make this workable for DFI. As it is, 

this proposal would seem likely to expose DFI and its staff to liability. For example, if 

DFI were to deem a bank examination report showing serious problems “final” and 

release it, such release could seriously damage the institution even if all the problems 
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have been corrected and the bank is completely healthy. The same can be true of any of 

the affected entities.  

Another potential wrinkle in determining whether a report is “final” is that DFI 

cases are generally only referred to the Attorney General’s Office (AGO) very late in the 

process—for both Consumer Services and Securities, complaints are analyzed and 

investigations are conducted by attorneys employed directly by DFI. Cases are sent to the 

AGO only when it becomes clear that litigation or an administrative hearing is necessary. 

Because cases are only referred to the AGO late in the process, releasing the examination 

report and related information would coincide with initiation of legal action and may 

undermine DFI’s ability to successfully prosecute the case (or at least bog it down in side 

issues). Banks and Credit Unions don’t refer cases to the AGO for enforcement either—

the majority of orders from those divisions are consent orders, and DFI itself has broader 

authority to pursue violations than the AGO does. 

Finally, this provision would trigger federal confidentiality for both banks and 

credit unions. Neither the FDIC nor the NCUA provide for release of information from 

“dead” institutions, let alone federally-insured, on-going entities that have addressed 

issued raised by DFI in examination reports. 

This part of the proposed amendment would potentially create liability for DFI, 

undermine DFI’s ability to properly enforce its statutes, require significant expenditures 

of DFI staff time and resources, and would violate federal law. 
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D. Examination Log 

Finally, Proposal 1 provides that DFI maintain a log of all pending and ongoing 

examinations for the entities affected by this section, and must regularly update the log to 

identify which examinations are “final” and therefore available for inspection. 

The primary issue with this piece of the proposed amendment is a purely practical 

one—maintaining this log will be time consuming and expensive. DFI conducts several 

hundred exams each year across the affected licenses and charters. They are typically 

long and complicated, and often identify numerous areas of concern ranging from major 

problems requiring immediate action to minor issues not requiring correction. Tracking 

each examination report to determining when one is “made final” would be very 

cumbersome, and would redirect significant resources away from actual enforcement and 

examination.  

It is unclear what “pending and ongoing” means in this context of this piece of the 

proposed amendment, but if it is intended to include exams that have not begun yet, it is 

potentially a problem. While most of DFI’s examinations are conducted on a rotating, 

scheduled basis, some exams are conducted “for cause” (i.e. as the result of a complaint 

or concern). Disclosing these kinds of exams in advance can undermine DFI’s ability to 

make a good assessment of an entity’s behavior, and may allow the entity an opportunity 

to hide violations. 

II. Conclusions 

This proposal would generally interfere with DFI’s ability to be an effective 

regulator. As discussed at the previous two Sunshine Committee meetings, DFI’s 

confidentiality provisions exist for very specific public policy reasons. Implementing this 
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proposal both undermine those public policies and would be very expensive and time-

consuming for the agency. In a lean time in state government, this would lead to a 

reduction in DFI’s ability to actually regulate and protect Washington consumers. The 

proposal would likely expose DFI to legal action, and in particular would place the Banks 

and Credit Unions divisions in a situation where they would be forced to choose between 

violating state law and violating federal law (with potential federal criminal penalties). It 

would have great unintended consequences, and would provide no additional meaningful 

disclosure. 

If the Sunshine Committee is interesting in judging DFI’s performance by 

reviewing bank examination reports (as was indicated in committee meetings), it or any 

other person may request those examination reports from the FDIC. In particular, records 

may be sought from the FDIC’s General Counsel pursuant to a “valid judicial subpoena, 

court order, or other legal process . . . [or] in connection with any civil or criminal 

hearing, proceeding, or investigation without the service of a judicial subpoena . . . if . . . 

the records . . . are relevant to the hearing, proceeding, or investigation”.7 The FDIC, and 

only the FDIC, has authority to waive the confidentiality of examination reports for 

banks. The same is true of the NCUA and credit union examination reports. Even if 

Proposal 1’s changes are made, existing examination reports will still be exempt records 

and will not be disclosed, and there may be significant consequences for future 

examinations. At least one of three possible scenarios would likely occur for Washington 

state-chartered banks: 

1) The FDIC could refuse to accept DFI examinations and conduct their own (at 
increased costs to banks). 

                                                 
7 12 C.F.R. 309.6 (8) 
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2) The FDIC could refuse to share their reports with DFI, requiring DFI to 
conduct its own exams (at increased cost to the agency and banks). 

3) The FDIC could make all examinations joint (at increased costs to the 
agency). 

 
Each of these scenarios would increase costs for DFI, banks, or both, and would likely 

not provide any meaningful new disclosure. 


