PUBLIC RECORDS EXEMPTIONS ACCOUNTABILITY COMMITTEE
(Sunshine Committee)

Meeting Minutes

September 28, 2011
Members Present:  Tim Ford, Frank Garred, Peter Holmes, Lynn Kessler, Ramsey Rammerman, Senator Pam Roach, Representative Jay Rodne, Michael Schwab, Representative Larry Springer, Rowland Thompson, David Zeeck

Members Absent:  Senator Adam Kline, Roselyn Marcus

Staff Present:  Mary Tennyson, committee counsel; Rebecca Podszus, committee staff

1) Call to Order/Roll Call and Establishment of Quorum

Chair Schwab called the meeting to order at 9:10 a.m., Sept. 28, 2011, John A. Cherberg Bldg. Room ABC, Olympia, WA.
Roll was taken and a quorum was established with 9 of 13 members present.  Rep. Jay Rodne arrived during item #3, and Sen. Pam Roach arrived during item #4.  This brought members present to 11 of 13.
2) Adoption of Agenda for September 28, 2011

Motion: To adopt the September 28, 2011 agenda.  Moved by Rowland Thompson, seconded by Lynn Kessler.  Unanimous.

3) Review and Approval of August 16, 2011 Meeting Minutes
Motion:  To adopt the August 16, 2011 minutes.  Moved by Representative Larry Springer, seconded by Tim Ford.  Unanimous.
· Additional Item Not of Agenda
Regarding the financial institutions exemptions (86-104 on Schedule of Review) discussed at the May, 2011 meeting, the committee previously voted down the specific recommendations but took no action on the actual exemptions.  See page 2 of draft committee report.

Motion:  To retain exemptions (Items 86-104 on Schedule of Review) without change.  Moved by Tim Ford, seconded by Rep. Larry Springer.  Yes: Tim Ford, Lynn Kessler, Rep. Jay Rodne, Michael Schwab, Rep. Larry Springer, Rowland Thompson, David Zeeck.  No:  Frank Garred, Peter Holmes, Ramsey Ramerman.  Motion passes 7-3.
4) RCW 42.56.400 (10) (Item 63 on Schedule of Review)
Mary Tennyson summarized materials, including Frank Garred’s modified recommendation.  Tennyson also encouraged the committee to consider the wording in the recommendation referring to active v. inactive claims.  The Insurance Commissioner’s Office provided information stating that the office does not receive individual data, such as all data from an individual hospital.  The reporting data also does not distinguish between public and private institutions.
Discussion:  Frank Garred stated that he would like to withdraw his original motion, as it is now clear that this information is probably not available from the Insurance Commissioner’s Office.  However, he would like to recommend that the committee eliminate this exemption and all related sections of statutes.  Rowland Thompson, the 2nd on the motion, agrees to withdrawal.  The committee discussed that the exemption was passed by the Legislature because they believed that people would not comply without it.  This exemption may still encourage compliance, and the original law as passed was also to help the Legislature gather data.  The fact that settlement agreements are available from hospitals has been established.  However, there was some concern that the information can be difficult to get from the hospitals unless the requestor knows exactly what they should ask for.  Information is also available in court documents.
Public Testimony:

Drew Bouton, Legislative Liaison for the Office the Insurance Commissioner:  Market cycle of insurance products can take 20 years, so it is probably premature to end medical malpractice reporting requirements.  He explained that information is submitted electronically to the Insurance Commissioner’s Office.  He stated he is attending this meeting to provide information and not to take a position on the issue.
Discussion:  Hospitals must report quality assurance metrics to the federal government and to the Department of Health.  Also, the Medical Quality Assurance Commission has a listserv about quality assurance/disciplinary actions.  However, Senator Roach stated that suits may be about hospitals themselves instead of individual physicians and that public entities should be transparent.  A suggestion was made to modify any recommendation to repeal the law after a 20-year period so that statistically significant data is collected.  Rowland Thompson suggested that documents are disclosable in other places and therefore should not be exempt simply because these data are gathered by another entity, the Insurance Commissioner.
Rep. Jay Rodne said that concern over medical errors should extend to all types of medical facilities, be they private or public.  Rodne said that the distinction between private and public institutions is narrow, and Sen. Roach disagreed with his assessment of tax distinctions between the two entities.  Roach asked that Rodne recuse himself from any vote on the issue because of his position as counsel for a hospital.  Rep. Rodne stated that he would be willing to recuse himself if the committee believed he should.  The chair does not find basis for recusal.
Committee members asked Bouton several questions.  Information included that he did not see other impacts if the exemption was repealed.  Also, hospitals are required to report the existence of a claim and the decision but not the particulars to the Office of the Insurance Commissioner.  Claims reporting received by the OIC does not just include court records, but closed claims as well.
Tim Ford suggested amending the motion to state that the exemption be repealed only when the Legislature finds it has collected enough data.  Frank Garred rejects.

Motion:  To repeal exemption (Item 63 on Schedule of Review).  Moved by Frank Garred, seconded by Rowland Thompson.  Yes:  Rowland Thompson, David Zeeck, Sen. Pam Roach, Frank Garred, Peter Holmes, Michael Schwab.  No- Lynn Kessler, Rep. Larry Springer, Tim Ford, Ramsey Ramerman, Rep. Jay Rodne. Motion passes 6-5.
5) RCW 42.56.240(5) (Item 135 on the Schedule of Review)

Ramsey Ramerman spoke about his recommendation regarding child victims of sexual assault:

1) Identifying information “includes but is not limited to.”

2) Expressly state that RCW 42.56.240(1) can also still apply.
Public Testimony: 

Doug Klunder, ACLU, sent an email expressing that the organization supports the Ramerman recommendation.

Andrea Piper-Wentland, Executive Director, Washington Coalition of Sexual Assault Programs:  This recommendation provides vital protection for child victims.  WCSAP supports the recommendation to clarify legislative intent, and also encourages the committee to vet with the victims’ community.  She answered Tim Ford’s question about how WCSAP collects data by listing the Sexual Assault Response Centers, CPS, and hospital communities.  Data is available online.
Jo Arlow, Policy Director, Washington Association of Sheriffs and Police Chiefs:  WASPC supports this protection for child victims.  WASPC collects data from the federal Uniform Crime Reporting, and data is one their website.
Discussion: Sen. Roach asks if “includes but is not limited to” opens the door to redacting a lot of information.  Arlow states that intended items for redactions include phone numbers, addresses, etc.  She can ask her organization what else people could consider personal identifying information.  Roach is concerned that broad language could lead to redactions of perpetrator information.  Piper-Wentland stated that broad language is important because of the nature of information gathered.  Ramerman said that the Koenig decision was very specific that only enumerated information can be exempt.  Some committee members disagreed with Ramerman’s interpretation of the Koenig decision.  Ford agrees with Ramerman’s first proposal but has concerns about second proposal.  Ramerman declines to modify his proposal.
Motion:  To adopt the Ramerman proposal to recommend modifying RCW 42.56.240(5) (Item 135 on the Schedule of Review).  Moved by Ramsey Ramerman, seconded by Peter Holmes.  Yes: Ramsey Ramerman, Rep. Jay Rodne, Rep. Larry Springer, Lynn Kessler, Peter Holmes, Michael Schwab. No: David Zeeck, Sen. Pam Roach, Tim Ford, Frank Garred, Rowland Thompson.  Motion passes 6-5.
6) RCW 42.56.240(b) (Item 136 on Schedule of Review) – Statewide gang database in RCW 43.43.762
Tim Ford discussed his proposal to expand the exemption to include local and regional gang databases and explained that the impetus for it was concern that eastern Washington regional gang databases would not be protected under current law.  Public records requests had been submitted by alleged gang members.
Public Testimony:

Brian Wurts, Executive Board Member of the Washington Council of Police and Sheriffs, Lakewood Police Officer:  Lakewood has a gang database.  A big issue is that most gang members know rival gang members by monikers, not real names.  Other people can be endangered if a gang member can get information about a rival’s real name, family, car, address, etc. from such a database.  Also, police cannot be effective unless the public feels safe telling officers what they know without fear of retribution.  And, when a crime occurs, police need to rely on quick information.  The statewide database is difficult to get quick entry into for Lakewood police.  The Lakewood database goes through auditing, and making an addition to the database has strict guidelines.  After three years of no activity, a person in the database is removed.
Motion:  To adopt Ford proposal to modify RCW 42.56.240(b)(Item 136 on Schedule of Review).  Moved by Tim Ford, seconded by Rep. Larry Springer.  Unanimous.
7) Scope of Exemption for Attorney-Client Privilege

Per Chair Schwab, this topic requires further review and will be discussed at a later date. Garred and Ramerman agree not to move forward with their current recommendations at this time.  
No action taken for item number 7.
8) RCW 82.36.450(4) and RCW 82.38.310(4) (Exemption for information provided to DOL by the tribes under agreement authorized by RCW 82.36.450 and RCW 82.38.310, Schedule of Review as Items 139 and 140)
Mary Tennyson provided an overview of the two exemptions involving the state motor vehicle fund, which were passed in 2007.  There is pending litigation in the state Supreme Court challenging the validity of the agreements/compacts authorized in these statutes.  There was a lawsuit in 2003 in which the tribes were successful in federal court, with the court ruling that the legal incidence of the fuel tax was on the retail gas station. Therefore, the state was enjoined from collecting the fuel tax on sales by a tribally owned station on the tribe’s reservation.  Kelly Croman worked with the state on legislative language and getting resolution on the legal incidence question.  The 2007 legislation exempts certain information collected from tribes from disclosure if they enter into an agreement with Department of Licensing.  This included tax payer information that was already exempt if received by the Department of Revenue. 
Ms. Croman noted that a reason for the state to enter into agreements is that if a tribe became an importer or manufacturer, they would be exempt from all fuel taxes.  Agreements the state has entered into include grandfathered agreements and fuel purchased by tribal retailers and sold at tribal stations.  Under the agreements, the tribes must purchase the fuel with the tax included. The tribe sends its invoices of purchase to DOL, and receives a refund of 75% of the tax the tribe paid.  The tribe has an annual audit by a CPA to verify fuel purchases and that the tribe has used the amount of tax refunded for purposes allowed under the agreement.  
Public Testimony:

Josh Johnston, Department of Licensing:  Distributed informational packets including 2010 tribal fuel tax agreement report.  He spoke on the background of the particular agreements.  Retailers are required to purchase fuel from a licensed distributor.  Fuel tax refunds must be used on transportation, construction and planning, road maintenance, transit, police service and other highway purposes.  Tribal prices must be comparable to other area stations (usually look at Costco, Safeway, or QFC).  Annual audits must be performed by an independent third-party CPA firm.

Three types of agreements:

1. 75/25 Agreement (currently 16)

2. Per Capita Agreement (currently 6)

3. Consent Decree (currently 1- a 75/25 agreement negotiated in federal court)

Tribes are held accountable by submitting purchase invoices (DOL also has distributor 
invoices).  Audits ensure the funds are spent in compliance with the agreements.  
Invoices and audit letters are exempt from disclosure because release would put the tribe 
at a competitive disadvantage.
Kelly Croman, General Council for Marine View Ventures, the economic development arm of the Puyallup Tribe:  Regarding the history of the issue, the Legislature moved the legal incidence of the tax from the retail level to the supplier/importer levels.  The original court decision actually created new risks by not imposing any state regulations on tribes.  Long-established US Supreme Court law says that the state cannot tax the tribe at any level in the distribution stream within Indian Country.  The Puyallup Tribe has land at the Port of Tacoma, so they could barge gas in from Canada and be the first possessor of the fuel in Washington and never be outside Indian Country.  Other tribes have pipelines or refineries on their land.  The compact keeps them operating at the retail level because there is less risk.  When legislation failed to pass in 2006, the Squaxin and Swinomish Tribes voluntarily agreed to comply with state rules.  Based on this model, the Legislature passed the changes in 2007 with bipartisan support.
Tribes submit invoices every month (price paid, where delivered) to DOL.  The exemption of invoice disclosure was created to put tribes at level footing with other fuel retailers, who do not have to provide this information to DOL, thus it is not a public record.  Every fuel supply agreement also includes transportation charges, distributor margins, and rebates or incentives offered.  Third-party audits verify that all expenditures are in compliance with the compact, and DOL can terminate a compact if there are problems.  The Puyallup Tribe has not encountered compliance issues.  

Each tribe approaches comparable pricing differently.  Marine View has a proprietary pricing model that ensures they never set a price below the price of acquisition.  Tribes also watch their prices to ensure they are complying with the spirit of the compact.

Discussion:  Most compacts are agreed to by a resolution of the tribal council.  Tribal members may be able to see the compact or information included in the exemptions, but it is dependent on the tribe.  Tribes pay for the audits, and either the CPA firm or the tribe sends the audit letter to DOL.
The reasoning behind exempting the audits is that disclosure would put the tribes at an unfair competitive disadvantage because they show the amount of fuel purchased in a month.  There has been no legal action challenging the release of the information.  There have been public records requests made, some by tribal members.  DOL provides everything they can, erring on the side of disclosure.  Kelly Cromin stated that because the original agreements involved complex legal issues, it does not make sense to reopen that bargaining.  Both parties benefit from the compacts, and the exemption was very important at the time the agreements were made.  
Michael Ennis, Transportation Director for the Washington Policy Center:  The Washington Policy Center has conducted a study on comparable pricing.  It should be released this week.  The study found that tribes significantly undercut competitors and regional averages by as much as 12%.  The lack of audit disclosure is a roadblock to getting information.  Even DOL does not see the actual audit and instead is sent only the letter.  This makes things impossible to verify.  He feels that not seeing the audits is problematic as a transparency issue.
Discussion:  Kelly Cromin said that audits will not show what invoices show, and that rack prices and street prices will not show the actual price paid.  

Discussion:  The fuel tax report shows how much tax is collected and how much money in aggregate goes back to the tribes.  Is there an interest or reason to have access to certain aspects of the audits?  Public monies are at issue.  Tribes can voluntarily provide DOL with information on what they use the tax money for.  Different tribes disclose different things in their audit letters.  The committee discussed what further information may be helpful to them (such as level of detail of report submitted to DOL) before going forth with any recommendation.  Also, some on the committee would like to see the outcome of the Supreme Court case before taking any action.  
No action taken for item number 8.
9) Draft Report of Committee
Preliminary draft report provided.  Report is due for distribution on Nov. 15.  Items the committee took action on today will be added.
Michael Schwab suggests emailing the report to committee members for comment.  Ramsey Ramerman cautions that group decisions cannot be made via email for compliance with Open Public Meetings Act.

Discussion also included whether to have an omnibus bill or individual bill.  This may be up to an individual legislator.
Motion:  To approve format of report.  Moved by Ramsey Ramerman, seconded by Lynn Kessler.  Unanimous. 
Tennyson and Schwab will provide committee members with a copy of the draft report.
10) Meetings schedule for next year
Michael Schwab has proposed five meetings in 2012.  There was discussion about meetings conflicting with the legislative session.  Mary Tennyson and Schwab will send a schedule and hope all will be able to attend.  Frank Garred suggested a telecommunications link.  Schwab will look into it.  
11)  Public Comment Section

The committee received a petition from an inmate.  He would like the committee to review the responsibilities and rights of prisoners.  He feels the Supreme Court has suppressed the rights of prisoners to get public records.

The committee discussed that they are tasked with studying exemptions and not the Public Records Act in general.  Therefore, the request is outside the scope of the committee’s work.
Tennyson and Schwab will work on a response letter to the inmate. 

12)  Meeting Adjourned 
