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Draft Proposal on Attorney-Client Privilege and Attorney Work Product Exemptions 

Public Records Exemptions Accountability Committee 

Tim Ford 

October 3, 2008 

 

 

The following draft legislation is intended to clarify the scope of the attorney-client and work 

product exemptions under the Public Records Act by making clear that they do not apply when 

an agency involves an attorney for the purpose of avoiding disclosure of otherwise disclosable 

documents under the Act. 

 

 

 

 AN ACT Relating to public disclosure; amending RCW 42.56.290, and 

adding a new section to chapter 42.56 RCW. 

 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 

WASHINGTON: 

 

Sec. 1.  A new section is added to chapter 42.56 RCW to read as follows: 

 

 (1) Records reflecting communications transmitted in confidence 

between a public official or employee of a public agency acting in the 

performance of his or her duties and an attorney serving in the capacity of 

legal advisor for the purpose of rendering or obtaining legal advice, and 

records prepared by the attorney or a public official in furtherance of the 

request for or rendition of legal advice, are exempt from disclosure under 

this chapter. 

 (2) Records are not exempt from disclosure under this section 

merely because they reflect communications in meetings where legal 

counsel was present or because a record or copy of a record was provided 

to legal counsel, if the elements of subsection (1) of this section are not 

met.   

 (3) This section governs exemption of records from the provisions 

of this chapter based on the attorney-client privilege as applied to public 

agencies and public officials in their official capacities 

  

 

Sec. 2.  RCW 42.56.290 is amended to read: 

 

 (1) Records that are relevant to a controversy to which an agency is 

a party but which records would not be available to another party under 

the rules of pretrial discovery for causes pending in the superior courts are 

exempt from disclosure under this chapter. 
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 (2)(a) For purposes of this section, work product is exempt from 

disclosure to the same extent as it would be protected under CR 26(b)(4) 

of the Washington Civil Rules of Procedure.   

 (b) A party who disagrees with the assertion of work product may 

request an in-camera hearing.  If the party contesting the assertion of work 

product demonstrates that the agency involved the attorney not for the 

purpose of benefiting from the attorney’s professional judgment in 

representing the agency, but to prevent public disclosure of the document 

or portion of the document, the court shall order the document or portion 

of document released. 
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