This procedure is fair. It allows the
policyholder to negotiate what he or she
considers to be the best possible settlement
with the tortfeasor and to receive immedi-
ately an amount equal to that settlement.
At the same time, it allows the insurer, at
its option, to seek reimbursement, for the
underinsured motorist benefits it must pay
to the policyholder by making sure that
such payment occurs before the tortfeasor
is released. If the insurer opts to enforce
its repayment rights against the tort-

feasor’s assets, the insurer bears the risk

and the expense attendant to that option.
The policyholder, who was willing and enti-
tled to accept the sum of the settlement
offer plus his {zo00r her underinsured mo-
torist benefits, receives that amount and
does not have to be a party to further
litigation. :

[6] 4. Comclusion. The issue whether
Maclnnis’s settlement of her claim without
Aetna’s consent caused prejudice to Aetna
turns on whether the tortfeasor had suffi-
cient assets at the time of the settlement,
such that it would have been reasonable for
Aetna to opt to pay Maclnnis her coverage,
plus an amount equal to the settlement
offer, and take over Macinnis’s claim, ¢
The parties disagree as to the value of the
tortfeasor’s assets at the time of the settle-
ment in 1981. Because this is a disputed
issue of material fact, summary judgment
was inappropriate. Mass.R.Civ.P. 56(c),
365 Mass. 824 (1974). On remand Aetng
bears the burden of proving material preju-
dice to establish its affirmative defense to
Maclnnis’s claim for underinsured motorist
coverage benefits. '

So ordered,

W
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6. The likelihood of success of such a claim, the
total amount of the plaintiffs damages in 1981,
and the cost of obtaining a judgment for the
amount of those damages, also are relevant in
determining whether Aetna reasonably could
have witkheld its consent.

1. David H. Jean and the Reverend Kathryn Pic-
card. The Massachusetts Chapter of the Nation-
al Association of Sacial Workers znd Catherine

BABETS v. SECRETARY OF EXECUTIVE OFFICE Mass.
Clte a5 526 N.E.2d 1261 (RMass. 1988)
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403 Mass. 230
zoDonald L. BABETS et gl.! .
V.

SECRETARY OF the EXECUTIVE OF.
FICE OF HUMAN SERVICES et ai2

Supreme Judicial Court of Massachusetts,
Suffolk. L

Argued May 5, 1988.
Decided Auvg. 15, 1988,

Plaintiffs brought action requesting
declaratory and injunctive relief challeng-
ing regulations promulgated by the Depart-
ment of Social Services governing foster
parents. The regulations were attacked on
the ground that they irrationally and arbi-
trarily excluded single persons, enmarried
couples and gay men and legbians from
equal consideration as foster parents.
Plaintiffs requested disclosure of certain
documents relating to process by which
foster parent policy was developed and
promulgated, and moved to compel produc-
tion after defendants refused disclosure.
The Superior Court, Suffolk County, James
P. Lynch, Jr., J., granted the motion, but
stayed order to compel pending resolution
of report. Plaintiffs applied for direct ap-
pellate review. The Supreme Judicial
Court, Hennessey, CJ., held that: (1) doc-
trine of separation of powers as embodied
in article of the Massachusstts Constitution
does not require recognition of a “govern-
mental” or “executive” privilege, and (2)
Court would decline to create 2 common-
law governmental or executive privilege.

Affirmed,

1. Constitutional Law =72
Doctrine of separation of powers,
which finds positive expression in article of

Brayden were originally also named as plain-
tiffs, but the complaint was dismissed as to
them, on the defendants’ motion,

2. The Commissioner of the Department of So-
cial Services. The Governor of the Common-
wezlth was originally 2lso named zs 2 defend-
ant, but the claims against him were dismissed
on :he defendant's motion.



-
.

existed under Massachusetts law no privi-
lege that the defendant could invoke to
€xcuse production of the requested doe-
uments, Recognizing, however, the impor-
tance of the issue, and that an appellate
court might create such 5 privilege when
Squarely presented with the issue, he re-
ported the matter of the correctness of his
order, and stayed the order pending resoly-
tion of the report.

In order to Present the matter in g more

were within jtg scope,
LzsThe judge correctly ruled thai_: there

defendants agsert. We have Previously de-
clined to consider the question in the ab-
stract. Opinion of the Justices, 368 Mass,
866, 880, 334 N.E.24 604 (1975). This cage
squarely presents the issue, '

The defendants contend that thig court

tional grounds and nonconstitutiona] policy
arguments in favor of such a privilege.

5. Asto the Procedures required to be followed
in invoking the privilege under Federal law, see
1 Bd. v, Rizzo, 97 FR.D. 749,

Sears, Roebuck & Co, 421 US, 132, 150-154, 95
sct.
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We discuss first the constitutiona] argu-
ments. Co

[1] 1, The defendants argue that exec-

utive privilege inheres in oris a necessary

of powers, which ig

form of government, and which finds posi-. . . .

tive expression in art. 30 of the Declaration
of Rights of the Massachusetts Constitu-
tion,. We disagree. We think that the
doctrine of 8eparation of powers does not
require recognition of the asserted privi-
lege. What this doctrine interdiets is the
interference by one branch of government
with the power or functions of another.,
See New Bedford Standard-Timeg Pub-

387 N.E.2d 110 (1979); Opinion of the
Justices, 375 Mass, 795, 813-814, 376 N.E.
2d 810 (1978); Opinion of the Justices, 372
Mass. 883, 892-894, 363 N.E.2d 652 (1977);
Opinion of the Justices, 365 Mass. 639,
640-642, 309 N.E.2d 476 (1974); Opinion
of the Justices, 208 Mass. 610, 613, 94 N.E.

exercise of nonjudicia] Power or interfere
with the Executive’s power. We think that
it is relevant that the defendants have
failed to demonstrate that the Executive
does not function effectively because of the

the explicit constitutional grant to the Leg-
islature of a “privilege” as to its delibera-
tions, see art. 21 of the Declaration of

sponding privilege in the Executive is not
constitutionally required. Had the framers
of our government's structyre intended to
recognize in our Constitution an executive
privilege, it is reasonable to expect that
they would expressly have created one,

Taxation wir Representation Fund v, Internal
Rev. Serv,, 646 F.2d 666, 677-578 (D.C.Cir.1981 %
Coastal States Ggs Corp. v. Departinen; of Ener.
&), 617 F.2d 854, 866 (D.C.Cir.1980); Mobil 04
Corp. v. Departrmen;: of Erergy, 102 F.RD. 1, 5-6
(N.D.N.Y.!QSJ); Resident Advisory Bd, supre at
753,




Governor Gregoire Briefing Book

GOVERNOR’S MEETING MEMORANDUM

FROM: Kathleen Drew PHONE: 902-9818
MEETING: Washington Association of Counties

DATETIME:  Wed, April 8, 11:00 a.m.

LOCATION: Governor’s office

PURPOSE: Discuss legislative bills and budget issues

AGENDA:

Budget Priorities
Discuss SB 5433 and the fiscal situation in counties
A list of bad bills

State preemption of local land use authorities-
Department of Commerce

County, city, and state relations !

coUud N

PARTICIPANTS:

Linda Ring Erickson, Mason County Commissioner, WAC Chair
Eric Johnson, Executive Director
Scott Merriman, Deputy Director

BACKGROUND:

1. Budget Issues
Top budget priorities are the gaps in public health and human services funding.

Positive budget items include full funding of state transfers to local government (streamlined sales tax
mitigation, timber distributions, liquor taxes, distressed city-county, etc.). The Senate provides an
additional $10 million for the distressed city-county account for low tax base counties. The House and
Senate budgets also include incentive funding for counties that enacted the 0.1% sales tax for mental
heath/chemical dependency services.

Concerns include $368 million transfer from the Public Works Assistance Account to the general fund,
reduced funding to regional support networks for mental health ($45-$47 M), cuts to chemical
dependency and alcohol and drug abuse treatment, and the elimination of the Sentencing Guidelines
Committiee.

They are opposed to the reductions in public health funding in both House and Senate. The House
funds local public health 1-695 “backfill” with new fees. The House eliminates $20 million in local
public health funding that was added in 2007, the Senate reduces this amount by $4 million.
Logically, counties support the Senate’s approach to local public health.

WEST, 09-87
PRR.000071
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You can help by supporting flexibility for counties in fund transfers, revenue diversity, flexibility and
new revenue sources, such as is found in SB 5433.

2. SB 5433 and counties’ fiscal situation
Senate Bill 5433. with its broad title of “modifying provisions of local option taxes,” has a number of
revenue options which Julie Murray has recommended supporting:

1. Until 2015, allows revenue raised from the voter-approved county-city shared 0.3% public safety
sales tax to partially supplant existing funds.

2. Until 2015, allows revenue raised from the county 0/1% tﬁé’ntal health/ chemical dependency sales
tex to partially supplant existing funds.

3. Allow voter-approved muliti-year property tax levy lid lift$ passed after the effective date of the bill
to supplant existing funds (this would apply to King County taxing districts including cities only
for lid lifts approved in 2009, 2010, and 2011).

4. Allows cities with a population under 50,000 and counties with a population under 250,000 to use
local Real Estate Excise taxes (REET) to fund parks maintenance and operations. The Realtors
oppose expanding the use of REET funds for any operating purpose. However this is a minor
expansion to help the smallest counties and cities.

Jennifer Ziegler recommends support of a section of the bill which limits the ferry district property tax
rate in King County to 7.5 cents per $1000 of assessed value and authorizes an additional property tax
in King County at the same rate to fund transit projects.

The bill gives additional utility tax authority for both counties and cities. Cities currently have
utility tax authority, but cannot tax public water/sewer districts because they are another governmental
entity. SB 5433 would extend the tax to water/sewer districts until 2015. This bill will also create
rural infrastructure improvement and public safety (RIPS) districts to allow this county govemed
district to impose a utility tax in the unincorporated areas until 2015. The voters would not need to
approve these taxes. Cities and counties hope to convince you to support these taxes to help offsct
the effects of reenacting Initiative 747. If you oppose thése revenue options on that because the taxes
are not subject to voter approval, consider greater support of other bills that provide state funding to
local governments -- but you may not have many other options. Counties have focused their attention
on the utility tax because legislators want to preserve the sales tax as

3. Bad bills

4. State preemption of local land-use authority

Scott Merriman, Counties, and Dave Williams, Cities, have expressed concern about the electric
vehicle bill, HB 1481, and its requirement to allow battery swapping stations and rapid charge stations
in all zones except residential, rural, agricultural, and critical areas. The local governments would still
be able to condition the development of the site. Julie Murray met with Scott Merriman twice and
exchanged several emails to allay his concerns. To that end, we have offered an amendment to further
geographically limit this preemption of local land-use authority to the unincorporated area within one
mile of I-5 and 1-90 and incorporated areas adjacent to these interstates. The bill continues to include

WEST. 09-87
PRR.000072
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preemption for battery charging stations, which are gencrally characterized as areas vehicles can plug-
in to recharge the battery, beginning July 1, 2011. We have also made the development of model
ordinances and development rcgulauons a pnonty in the Puget Sound Regional Councils’ planning
activities.

Since then Dave Williams did not testify against the bill, but Scott continued to voice opposition to the
principle of pre-emption. His concern is the policy question if the state is willing to preempt on electric
vehicles, what will be allowed next year? He also expresses concern that on this issue, the Governor's
Office is taking more of an advocacy role than a pure policy analysis role.

It is true that the state preemptions of local land-use authority are limited. Energy facility siting,
special commitment centers and sex offender housing do preempt local land-use decisions because
they attract local opposition. However, the state also requires cities and counties to plan for essential
public facilities, and mandates as an allowable use day care in residential zones and manufactured
housing on single lots.

While preemption of local control is not the first or preferred course of action, this bill is all about
planning for the future. We have mitigated the impact on local governments by phasing-in planning
requirements, While there is a cost to local governments, they can plan for it. It is critical for the
expansion of electric cars to have battery charging capabilities throughout the state, and again, the bill
sets dates for local governments to plan toward (pnmanly July 1,2011). Many local governments are
doing this. However, if there is no statewide consistency to plan electric vehicle infrastructure, it is
more likely that rural areas will Jag behind the rest of the state in this technology as a transportation
choice.

S. Department of Commerce
» The bill did not move from Senate Ways & Means but we are confident it will.
o The House version describes a collaborative process that counties should look forward to. The
) Senate moved several programs within the Department of Community, Trade & Economic

Development to other state agencies. We are supporting the House version to allow for broad
participation by stakeholders to develop recommendations and an implementation plan.

» We understand the concem aboult the future, but we're committed to making it work for
everybody.

6. County, city and state relations
There is an overall sense that the state/county relationship is de-emphasized. What can be done to
ensure that does not happen?

WEST, 09-87
PRR.000073
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‘Sent by the }'Nbrthgxn.:";
?aoiﬁo'Raﬂxogd? R

Moore's: Peculiar| Cpngignment of Fine|
oAl o] Whipky.
Tha Dalsgates Who
RS 1t is
o |

B v
Is thel orthern Pecific Lobb§ Already

- ‘I thtinggih: i
- o = : |
tht.il,he “ Times’ " -Special Correspon-
‘dent Has Diswovered at Olympis.
de
the Business of the
is Morning.

A %mJleto Report:
v onvent,ion. _
] .

_ 'Ou\il.\gr"l.\,';-:.ful '_'1_3.—[8 cial.}—
Colonel J. C. Mogre 'is o Northern
Pacific railroad lobbyest, ile is
witlialjone of the most  prominent.
delegates from Spokine, was tom-
porary chairman of the convention
andiis chairman/ of the legislature
commnittee.  His conncction with i
the ; railroad has been kept very |
quiet; ®o quie .,ilf fact, that had itm:t:
hco.'nblfor a chinee happening it

upi Main ‘street, my attention was

would not now be in the possession
of t_h\ readers of the Times.

R ) . .
i ‘ ; orllm~cl(,\ﬂ IC ‘l‘Ap,'ENlN(L

i

|, Yesterdny \n;:or.hing while walking

cas uilly directed toward an express
wagon, the lioi‘sea drawing - which
word tolling up:the somewhat steep
incline. - As the wagon Wwas on the
(Eu' 4 side of the stréet, 1 could see
hhzzﬂ .ta lond consisted of cases of
liquér, there being aimost sufficient
tb stock a small saloon. L idly bp-
gan to wonder ‘where its destingtion
was, and. whether it was intended
for|thut purpose, when it reached
,;Elu"en_t_;h stroct. At thistime it wae
i‘zi_bf“xt half a block ahead of me. .

f . wherg STOPPED. ©
o Following i‘ﬁ!with my eye I noticec
th}tk it stopped in front of the resi-
deHce of G’eﬂq;ral Breckenridge, now
p(.;%:}lpicd by T C. Moore and fam-
ilyd Somebody must have motiones
ror|#did something to the driver, {o
| hd immediately drove off and arTive
‘-\-by;_a gide entrance reaching to th
.rear of thg'ertrance from Columbi
street. ‘T was now thoroughly ir
terested, and hastenidg my foo
steps reachéd Columbia street |
time to sce the expressman get o
‘_;fhis load and drive away. i

! Now, for |some time ‘there ha
libéen rumord that the railroad peor
i'would spare neither money n

\whiél'{y, if by using them they cou

for; '



VOLK, ANGELA (DNR)

From: CHRISTIANSEN, VICKI (DNR)
Sent: Friday, August 08, 2008 10:38 PM )
To: ‘CStanley@portblakely.com’; Moran, Bridget (DFW); ‘bob.tumer@noaa.gov’;

‘brobinson@tnc.org’; ‘dtroutt@nwifc.wa.gov'; YOUNG, LENNY (DNR); Bernath, Stephen
(ECY); Heibrecht, Lynn (RCO); Johnson, Eric; ‘JWeiss@wipa.org’: 'ken_berg@r1.fws.gov’;
"TMP@myhome.net’; Whipple, David (DFW)

Cc: Mankowski, John (GOV) :

Subject: Re: Drinks on Fridays

Good idea! I will try to be there as much as I canl ~Vicki

----- Original Message -----

From: Stanley, Court <CStanley@portblakely.com> :

To: Moran, Bridget {DFW); Bob.Turner@NOAA.gov <Bob.Turner@NOAA. gov>; brobinson@tnc.org
<brobinson@tnc.org>; dtroutt@nwifc.wa.gov <dtroutt@nwifc.wa.gov>; YOUNG, LENNY (DNR) ;
CHRISTIANSEN, VICKI (DNR); Bernath, Stephen (ECY); Helbrecht, Lynn (RCO); Johnson, Eric;
Jueiss@wfpa.org <JWeiss@wfpa.org>; ken_bergfiri.fws.gov <ken_berg@ri.fws.gov>; TMP@myhome.net
<TMP@myhome .net>; Whipple, David (DFW) .

Cc: Mankowski, John (GOV)

Sent: Fri Aug 68 15:14:00 2008

Subject: RE: Drinks on Fridays

I'm game!
Court

From: Moran, Bridget (DFW) [mailto:moranbnm@dfw.wa.gov]

Sent: Friday, August o8, 2008 9:00 AM

To: Bob.Turner@NOAA.gov; brobinson@tnc.org; Stanley, Court; dtroutt@nwifc.wa.gov; YOUNG,
LENNY (DNR); CHRISTIANSEN, VICKI (DNR); Bernath, Stephen (ECY); Helbrecht, Lynn (RCO);

Johnson, Eric; IWeiss@wfpa.org; ken_berg@ri.fws.gov; TMP@myhome.net; Whipple, David (DFW)
Cc: Mankowski, John (GOV)

Subject: Re: Drinks on Fridays

Great idea, I'm in when I can make it.
Bridget

>>> Josh HWelss 088/07/2008 3:21 PM >>>
Hi Everyone,

Last Friday afternoon John and I were catching up over a drink, and we came up

with the following idea. If you think it's a bad ldea, blame the wine and hit
delete.

Beginning on August 15th, and every other Friday thereafter, at 3:00, we're
going to gather at Waterstreet for a drink or two. We thought it would be fun,
and potentially even productive,” to Invite you to join us. No agenda, no
rsvps, no obligations. Feel free to invite other natural resource policy




professionals who might be interested.

Hope to see you there!

Josh Weiss, 1D
Director of Environmental Policy

Washington Forest Protection Association
(360) 705-9289 - office

(360) 561-3560 - cell

CONFIDENTIALITY NOTE: This e-mail message contains information that may be privileged,
confidential and/or protected from disclosure. The sender intends the message only be read by
the individual or entity named above. If you believe you have received this message in error,

please notify the sender and your system manager by e-mail or phone immediately. If you are

not the intended recipient, any dissemination, distribution or copying of this message is
prohibited.



