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PUBLIC RECORDS EXEMPTIONS ACCOUNTABILITY COMMITTEE 

(Sunshine Committee) 

Meeting Minutes 

August 16, 2016 

 

Members Present: Chair Michael Schwab, Nancy Krier, David Zeeck, Kathy George, Senator 

Pam Roach, Sara Di Vittorio, Honorable Pete Holmes, Representative Larry Springer, Senator 

Maralyn Chase, Lynn Kessler, Rowland Thompson 

 

Members Absent: Nick Brown, Representative Luanne Van Werven 

 

Staff Present: Assistant Attorney General Dionne Padilla-Huddleston, Committee counsel; 

Melinda Brown, Committee staff  

 

Additional Staff Present: Gary Smith, Seattle City Attorney’s Office; Tip Wonhoff, Governor’s 

Office; Derek Peterson, law clerk, Attorney General’s Office 

 

1)  Call to Order 

 

1.1)  Introduction/Roll Call and Establishment of Quorum/Announce New Member 

 

Chair Michael Schwab called the meeting of the Sunshine Committee (Committee) to order at  

9:05 a.m., August 16, 2016 at the Legislative Building, Senate Rules Room, Conference Room 

220, Olympia, Washington.   

 

Chair Schwab announced the new Committee member, Representative Luanne Van Werven, will 

replace Representative Jeff Holy.  Eight members out of 13 members were present at the 

beginning of the meeting.  Kathy George, Senator Maralyn Chase and Senator Pam Roach joined 

shortly after the meeting began for a total of 11 out of 13 members present at the meeting.   

 

 1.2)  Adoption of Agenda for August 16, 2016 

 

Motion: To adopt the August 16, 2016 agenda.  Moved by Rowland Thompson; seconded by 

Honorable Pete Holmes.  Approved unanimously.  

 

 1.3)  Review and Approval of May 16, 2016 Meeting Minutes 

 

Motion: To approve the May 16, 2016 meeting minutes.  Moved by Rep. Springer; seconded by 

Sara Di Vittorio.  Nancy Krier noted the word “consent” needs to be added after the word 

“regarding” near the bottom of page 3.  With that correction, the motion proceeded and was 

seconded by Ms. Di Vittorio.  Approved unanimously. 
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2)  Old Business 

 

2.1(a) Schedule of Review and 2016 Code Reviser List  

       

Chair Schwab introduced the agenda topic and provided background on the updates to the 

Committee’s Schedule of Review and the 2016 Code Reviser’s list of exemptions.  Ms. Krier 

provided an updated draft of the Schedule of Review.  Ms. Krier explained the work she has 

done to bring it current and that it has been an on-going process.  She met with Sue Goldstein of 

the Code Reviser’s Office to compare the Schedule of Review and the Code Reviser’s list, to 

remove repealed exemptions and otherwise update both lists.  Ms. Krier introduced law clerk 

Derek Peterson who will help her update the Schedule of Review.  She stated the goal is to have 

the Schedule of Review current by the end of the year. 

 

 2.1(b) Future of the Sunshine Committee  

 

 Committee Discussion and Public Comment 

 

Chair Schwab introduced the agenda topic concerning current Public Records Act issues and a 

possible future role for the Committee.  Chair Schwab stated there was discussion this summer 

by the House State Government Committee on the PRA issues and there is also a legislative 

work group looking at the issues.  The work group has sub-groups studying various PRA topics.  

Kathy George is part of the work group and she and Mr. Thompson described the work group’s 

activities.  Chair Schwab noted there has been legislation in the past on PRA issues and 

procedures but it has not been enacted.  Representative Springer is chairing a work group’s sub-

group on agency responsiveness to PRA requests. He commented there will be proposed PRA 

legislation for next session.  

 

Chair Schwab referred to the November 2009 Task Force Report discussing creating an 

independent open government agency. He described a critical need for such an agency.  Lynn 

Kessler said Connecticut would be an excellent model.  Chair Schwab stated his opinion that this 

Committee should evolve into that new agency to provide alternative dispute resolution, training 

and advisory opinions and provide a method of further PRA discussions.  Senator Roach 

commented that she did not support creating a new agency and noted the Attorney General’s 

Office can issue opinions.  Senator Chase described that 15 other states have such independent 

agencies and she supported the need for an agency but said to be careful about how to proceed.  

She stated that she met with Dave Williams and Candice Bock of the Association for 

Washington Cities and they are looking at the issues.  Senator Roach suggested opening up 

agency computers and using more technology to increase online access to records.  Ms. Di 

Vittorio described cost benefits of having a neutral body that could issue advisory opinions.   Ms. 

Kessler described prior proposed legislation from Attorney General McKenna that would have 

established an alternative administrative process for PRA disputes. 

 

Ms. Krier commented that this topic was on the agenda because in 2017 the Committee will have 

been in existence 10 years and there is an opportunity in the 2016 annual report to provide a 

look-back and a look-ahead for the Legislature, including a possible suggested future role for the 

Committee.   The Committee initially discussed a possible 10-year anniversary check-in on the 
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Committee’s work at its May 2016 meeting.  Representative Springer commented on the 

legislative work group’s ongoing activities and said that it may be premature at this point for the 

Committee to consider the same topics, but maybe the Committee should weigh in when more 

information is available from the work group and that is anticipated for this fall.  Senator Roach 

provided some Committee history and described processes and the timing in working with the 

Legislature.   

 

Ramsey Ramerman, Assistant Attorney, City of Everett, provided comment.  He stated the PRA 

is a broken system, it is slow (to resolve disputes) and that harms requesters, it’s expensive to 

defend PRA in court, and the current system discourages settlement particularly for attorneys’ 

fees and costs, and high potential penalties requested in settlements can force parties into 

litigation.  He said that PRA litigation is being used to fight other battles with government 

agencies.  He said alternative dispute resolution issues include whether ADR should be optional 

or mandatory, and how to pay for it, and how it would impact penalties.  He noted that advisory 

guidance can be helpful, as well as model procedures (such as whether to use a hearing officer to 

resolve disputes) and the Committee could be useful as an advisory body.  

 

Ms. Bock provided comment.  She also noted the ongoing legislative work group activities.  She 

said AWC is support of alternative dispute resolution for resolving PRA disputes in a faster and 

cheaper manner, and is supportive of seeing these concepts move forward.  She described that 

prior proposed legislation did not meet the needs of the requestor and the agencies.  Ms. Bock 

stated draft legislative proposals for the 2017 session were anticipated by late September to early 

October.   

 

Mr. Thompson described he has sympathy for agencies who deal with PRA requesters who use 

the PRA for abusive purposes, but he does not have sympathy for the records volume issue and 

that government agencies have not kept up with the digital age.  He suggested that perhaps a 

consortium could centrally manage digital records with software, which would assist small 

jurisdictions.  He said he could envision ADR but it cannot stand in the way of court resolution 

of PRA issues, and that timeliness is an issue for requesters needing records by a certain time 

frame. 

 

Mr. Holmes noted that by the time an agency considers mediation, it is typically already in court 

at that point.  He said that while training occurs, there is still potential liability for even good 

faith mistakes, and it takes a lot of resources to try to get it right. 

 

Further comments were made by Mr. Ramerman, Ms. Bock, Rep. Springer, Senator Roach and 

Mr. Thompson.  David Zeeck gave an example of recent lawsuit involving SeaTac and public 

records.  He stated he also supported more online posting of public records.  Ms. Kessler and Mr. 

Thompson provided some legislative history on why prior bills had not passed given the fiscal 

impacts with those proposals.   

 

Ms. Di Vittorio provided more details of the legislative work group’s sub-groups and noted 

several Committee members are on the work group.  She said more information on the work 

group’s activities could be provided at the October Committee meeting. 
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2.2 Personal Information/Tax Information – RCW 42.56.230(4) 

 

Chair Schwab introduced the agenda topic, which relates to the “personal information” 

exemption concerning taxpayer information in RCW 42.56.230(4).   

 

 Proposal  

 

Ms. George provided a brief background on the proposal and suggested tabling the discussion at 

this time while a possible more comprehensive proposal can be developed.  Copies of 

communications from the Department of Revenue had been distributed to the Committee.  

 

 Public Testimony and Committee Discussion 

  

Kristal Wiitala, Information Governance Manager from the Department of Revenue, commented.  

She described that she was willing to work with Ms. George on a future proposal on this 

exemption, and commented on redaction vs. non-redaction of tax records. She described that 

several statutes govern tax records.  Ms. Di Vittorio commented she would like to learn more 

about the right to privacy relating to tax records. 

 

Discussion on this topic will continue at a future meeting. 

 

2.3 Trade Secrets and Proprietary Information – RCW 42.56.270; RCW 

19.108.010(3); RCW 39.26.030 

 

Chair Schwab introduced the topic of exemptions for trade secrets and proprietary information.   

 

 Proposals 

 

Three proposals were before the Committee.  Two addressed RCW 42.56.270 and one addressed 

RCW 39.26.030.  Ms. Di Vittorio said her proposal to address RCW 42.56.270(11) is a topic 

encompassed by Ms. George’s proposal, and suggested the Committee first discuss Ms. George’s 

current revised proposal regarding other proposed amendments to RCW 42.56.270.  Ms. Di 

Vittorio also has a separate proposal to address the exemption for certain bid documents in RCW 

39.26.030. 

 

 Public Comment and Committee Discussion 

 

RCW 42.56.270 – Trade Secrets and Proprietary Information 

 

Harold Goldes, Public Records Officer at the Department of Enterprise Services, provided 

comment.  DES is a state agency that provides central services to other state agencies, including 

master contracts.  He commented that the exemptions for trade secrets and proprietary 

information/intellectual property arise in the procurement process when private vendors and 

private contractors do business with the State.  Mr. Goldes described the department’s third-party 

notification to those vendors or contractors when a records request is received for record 

provided by those entities.  He commented on the revised proposal from Ms. George which 

http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.230
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.270
http://apps.leg.wa.gov/RCW/default.aspx?cite=19.108.010
http://apps.leg.wa.gov/RCW/default.aspx?cite=19.108.010
http://apps.leg.wa.gov/rcw/default.aspx?cite=39.26.030
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would provide a safe harbor when agencies are assessing whether a record is possibly exempt.  

He also said it can be difficult for an agency to assess if a record is a trade secret or contains 

proprietary information.  He described a situation where a vendor obtained a temporary 

restraining order. 

 

Ms. George described her revised proposal to address the exemptions in RCW 42.56.270, gave 

background on the revised proposal, and described that it is a work in progress to keep the 

discussion going.  In sum, the proposal would amend RCW 42.56.270 to provide factors for 

public agencies to use to make a threshold assessment on whether the exemption applies, and 

would address court injunction requests seeking to enjoin a record as a protected trade secret.  In 

addition, the proposal would amend RCW 42.56.270 to address attorneys’ fees awards.  She gave 

a detailed discussion of the factors and described the proposal is designed to make it easier for 

agencies to make a determination on whether the exemptions in RCW 42.56.270 apply, to 

provide uniformity among agencies on decisions concerning when information is exempt under 

RCW 42.56.270, to protect the public’s interest, and to reduce litigation regarding disputes over 

release of such information in agency records. 

 

Chair Schwab complimented Ms. George on the great work she has done.  Mr. Goldes 

commented and provided an example of an asserted trade secret in agency court reporter bid 

records.  He provided another example of records in a more complex bid process. He stated that 

the proposal under consideration is valuable and would help with the educational process with 

bidders and others. 

 

Ms. Di Vittorio stated she has concerns regarding the lack of definition of “proprietary 

information” but she otherwise likes the proposal and it gets to the issues that have been 

discussed by the Committee.  Mr. Goldes commented on what information is “publicly 

available.”  Mr. Ramerman said the topics in this exemption comes up a lot and commented on 

the phrase “legitimate public concern” and provided other comments. He said he would get 

additional comments on the proposal to Ms. George in the next 30 days.  Mr. Holmes said he 

supported the proposal and agreed gets at problems identified by the Committee earlier.  Mr. 

Thompson commented on proprietary information procedures used by some agencies at the time 

they received the records and a process to mark such records as proprietary or trade secrets.  He 

provided other comments, including on the proposal’s language to address attorneys’ fees.  

Representative Springer commented on the proposal.  Mr. Thompson inquired about the strategy 

to introduce a bill.  Ms. Kessler and Chair Schwab provided additional comments. 

 

Ms. Krier said she could envision a worksheet agencies can use based on the statute.  Ms. George 

noted that input from affected businesses may assist in the discussion of proprietary information.  

Chair Schwab inquired on outreach to stakeholders and Ms. Krier described such efforts.  She 

said she would reach out again and Rep. Springer said he would assist since the affected business 

community will likely approach the Legislature if a bill on this subject is introduced.  There was 

further discussion.  Chair Schwab would like to identify stakeholders on or before the end of 

September and receive their input by the next meeting in October, and fine-tune the proposal, 

before the Committee votes on the proposal.  Ms. George noted the matter has been on two 

meeting agendas, and the timing needed for consideration in the 2017 legislative session. 
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The exemption will be discussed again at the October 25, 2016 Committee meeting. 

 

RCW 42.56.270(11) – Clarification/Department of Social and Health Services Vendor 

Records 

 

Chair Schwab described Ms. Di Vittorio’s proposal (and also included in Ms. George’s proposal) 

to address RCW 42.56.270(11) to clarify the statute’s exemption and its intended application to 

Department of Social and Health Services vendors’ records only.  He thanked Ms. Di Vittorio, 

Jessica Nadelman and Gary Smith for their work on this subject.  Ms. Di Vittorio provided 

background on the proposal, which is offered to correct inartful drafting of the exemption, which 

was intended to apply to DSHS records only.  Mr. Smith commented a Court of Appeals has 

extended the exemption to other agencies’ records.  

 

Motion.  To adopt the proposal to amend RCW 42.56.270(11) in Ms. Di Vittorio’s August 2, 

2016 memo (copy attached).  Moved by Ms. Di Vittorio and seconded by Rep. Springer.  Senator 

Chase and Senator Roach abstained.  All other Committee members present (nine) voted in favor 

of the proposal.  Motion passed. 

 

RCW 39.26.030 – Bid Documents 

 

Chair Schwab introduced Ms. Di Vittorio’s other proposal, this one concerning RCW 

39.26.030’s current exemption for certain bid documents at state agencies.  Ms. Di Vittorio 

provided background on the exemption for bid submissions and evaluations for state contracts, 

exempting them during the award process.  She described that no companion exemption exists 

for local government agencies, so her proposal would address that in RCW 39.26.030, but noted 

the proposal language may need to be codified in the statutes governing local governments such 

as in Titles 35 and 36 RCW. 

 

Mr. Smith stated this proposal would be an improvement.  Mr. Ramerman and Mr. Goldes 

supported the proposal.  Committee members discussed issues and questions concerning how 

possible successful vendors or successful bidders are determined, agency contracting procedures, 

bid closure procedures, problems with bid adjustments by potential vendors when information is 

disclosed before an award is made, processes to determining responsive and responsible bidders, 

procedures for fairness in the bid process, processes for when contracts are executed, vendor 

dispute processes and protest periods, and other contracting procedural issues and questions.  Mr. 

Goldes and Mr. Ramerman provided additional comments.  Following the discussion, Ms. Di 

Vittorio noted the proposal needs more work.  Mr. Goldes also offered to provide more input to 

the Committee by the end of September. 

 

3)  Public Comment 

 

There was no additional public comment.   

 

Senator Roach provided additional comment on good faith mistakes.  Mr. Zeeck thanked Mr. 

Smith, Ms. George and Ms. Di Vittorio for work on these agenda topics, and for their good 

judgment, advice and wisdom.  Chair Schwab joined him in extending thanks. 
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4)  Adjourn 

 

Chair Schwab announced the next Committee meeting on October 25th.  Ms. Krier stated the 

next meeting will held at the usual meeting room in the Cherberg Building, ABC Conference 

Room. 

 

The Committee adjourned at 11:25 a.m. 

 

 

 

 

 

Attachment:  Recommendation to Amend RCW 42.56.270(11) 

 

http://agportal-s3bucket.s3.amazonaws.com/uploadedfiles/Home/About_the_Office/Open_Government/Sunshine_Committee/Materials/2016/Recommendation%20Re%20RCW%2042.56.270%2811%29%20Attachment%20to%20August%2016%20Minutes.docx

