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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF WASHINGTON 

 
GREGORY TYREE BROWN, 
 
                                         Plaintiff, 
 
          v. 
 
CHERYL STRANGE, STEPHEN 
SINCLAIR, SCOTT RUSSEL, 
JEFFREY UTTECHT, SCOTT 
SVOBODA, KEVIN WALKER, L. W. 
ADAMS, DANIELLE OYEN, JENER 
COELR, DONALD HOLBROOK, 
RONALD FREDRICK, DALE 
CALDWELL, JAMES ROGERS, 
CAROLINE ROOP, CINDY 
DAVENPORT, DAVE WILLIAMS, 
C/O ROMERO, C/O  
HUIST, C/O SLUSSER, C/O 
MCCARTHY, C/O DUVALL, C/O 
YEATER, C/O TUNGENARD, C/O 
MITCHELL, and LT. PIERCE, 
 
                                         Defendants.  

      
     NO:  4:22-CV-5094-TOR 
 

ORDER OF DISMISSAL 
 
1915(g) 

 
 
 
 
 
 
 
 
  

 
 BEFORE THE COURT are Plaintiff’s second “Motion for an Extension of 

Time,” ECF No. 10, Second Amended Complaint, ECF No. 11, and Notice of Intent 
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to Stand on Pleadings, ECF No. 12.  Plaintiff, a prisoner at the Washington State 

Penitentiary (“WSP”), is proceeding pro se and has paid the full filing fee for this 

action.  Defendants have not been served.  

AMENDED COMPLAINT 

 As a general rule, an amended complaint supersedes the original complaint 

and renders it without legal effect.  Lacey v. Maricopa County, 693 F.3d 896, 927 

(9th Cir. 2012).  Therefore, “[a]ll causes of action alleged in an original complaint 

which are not alleged in an amended complaint are waived.”  King v. Atiyeh, 814 

F.2d 565, 567 (9th Cir. 1987) (citing London v. Coopers & Lybrand, 644 F.2d 811, 

814 (9th Cir. 1981)), overruled in part by Lacey, 693 F.3d at 928 (any claims 

voluntarily dismissed are considered to be waived if not repled).  

 Furthermore, defendants not named in an amended complaint are no longer 

defendants in the action. See Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th Cir. 

1992).  Therefore, Defendant R. Rivera has been terminated from this action and 

Defendant Lt. Pierce was added.  

 As set forth in the Order to Amend or Voluntarily Dismiss, ECF No. 5, 

Plaintiff’s allegations regarding the unauthorized deprivation of his personal 

property (i.e., improper confiscation or “theft”), ECF No. 11 at 38, 41, 46, 50, 52, 

54, and 58, fail to state a claim upon which relief may be granted.  See Hudson v. 

Palmer, 468 U.S. 517, 533 (1984) (“[A]n unauthorized intentional deprivation of 
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property by a state employee does not constitute a violation of the procedural 

requirements of the Due Process Clause of the Fourteenth Amendment if a 

meaningful postdeprivation remedy for the loss is available.”); Barnett v. Centoni, 

31 F.3d 813, 816 (9th Cir. 1994) (“[A] negligent or intentional deprivation of a 

prisoner’s property fails to state claim under section 1983 if the state has an adequate 

post deprivation remedy.”).  

 Washington law provides that prisoners may file a claim pursuant to RCW 

4.92.100 if they believe that property of value belonging to them has been lost or 

damaged due to staff negligence. See WAC 137-36-060.  Because Washington State 

provides Plaintiff with an adequate post-deprivation state remedy, regardless of 

whether he is satisfied with that remedy, his Section 1983 personal property claims 

against named Defendants lack an arguable basis in law. See Hudson, 468 U.S. at 

533. 

PLAINTIFFS’ ALLEGATIONS 

 This action involves the confiscation of various personal property items 

following Plaintiff’s transfer to the WSP in July 2019.  Plaintiff accuses Defendants 

of “conspiratorially adopt[ing] and implement[ing] conflicting, vague, unguided and 

misguided policies regarding the handling and deprivations of his personal property, 

violat[ing] his constitutional and common law rights by operation of established 

state procedure, written and unwritten policies, customs, institutionalize practices, 
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and standard operating procedures that destroy Plaintiff’s constitutional rights to his 

personal property without due process of law.”  ECF No. 11 at 10–11.   

 Plaintiff presents a narrative, commencing in 1984, accusing unspecified 

prison employees of interpreting prison policies to confiscate erotic images of nude 

women from prisoners and to preserve these images for use for their own sexual 

gratification in restrooms at the prison.  Id. at 20–27.   Plaintiff also recounts his 

litigation and grievance history at various institutions beginning in 1986.  Id. at 27–

33.  Plaintiff broadly accuses Defendants Strange, Sinclair, Russel, Uttecht, 

Svoboda, Pierce, Walker, Adams, Oyen, Coelr, Holbrook, Fredrick, Caldwell, 

Rogers, Roop, Davenport, Williams, Romero, Huist, Slusser, McCarthy, DuVall, 

Yeater, Tungenard, and Mitchell of making “no concerted effort to correct . . . 

systemic failures and abuses.”  Id. at 33–34.  

Magazine tear-outs: 

 Plaintiff asserts that he properly accumulated magazine tear-outs under DOC 

policies, but then Defendant Sinclair abused his authority by amending DOC Policy 

440.000 to remove the language “except magazine and newspaper articles/clippings” 

on July 7, 2019, rendering Plaintiff’s accumulated tear-outs contraband.  Id. at 35–

36.  Plaintiff asserts that he did not learn of this change to the policy until he 

discovered on approximately August 27, 2019, that his magazine tear-outs had been 
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removed from his boxes of personal property, and he reviewed DOC Policy 440.000 

in the law library.  Id. at 37.   

 Plaintiff indicates that he filed a grievance regarding his magazine tear-outs, 

which a Grievance Coordinator refused to process on September 5, 2019, stating the 

grievance should have been filed at the time of the confiscation, despite the fact 

Plaintiff did not learn of the confiscation until late August 2019.   Id.  Plaintiff 

complains that on September 18, 2019, Defendant Ronald Fredrick, on behalf of 

Defendant Dale Caldwell, upheld the refusal to process his grievance. Id.  Plaintiff 

asserts that this, as well as all other confiscations of personal property items has 

caused him to suffer “emotional duress and damage and monetary loss.” Id. at 38, 

41, 46, 50, 52, 54, and 57. 

 Plaintiff’s allegations against Defendants Fredrick and Caldwell are subject 

to dismissal for failure to state a claim upon which relief may be granted.  See 

Ramirez v. Galaza, 334 F.3d 850, 860 (9th Cir. 2003); Mann v. Adams, 855 F.2d 

639, 640 (9th Cir.1988).  The failure of prison officials to respond to or process a 

grievance does not violate the Constitution.  See Flick v. Alba, 932 F.2d 728, 729 

(8th Cir. 1991); see also Baltoski v. Pretorius, 291 F.Supp.2d 807, 811 (N.D. Ind. 

2003) (“[t]he right to petition the government for redress of grievances, however, 

does not guarantee a favorable response, or indeed any response, from state 

officials”).   
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 Even if the Court found that Plaintiff’s challenge to Defendant Sinclair’s 

actions in modifying a policy was timely, his conclusory assertions that “DOC 

Policies 420.375 and 440.000 and the manner in which they are routinely applied to 

Brown’s personal property are so deficient that the policies themselves are a 

repudiation of constitutional rights and are the moving force of constitutional 

violations committed by Defendants,” ECF No. 11 at 38, 41, 46, 51, 55, and 57, are 

insufficient to state a constitutional violation.   

 Plaintiff makes no assertion that the photographs of all the famous persons he 

listed were parts of magazine articles in his possession.  Again, because a prisoner 

has no property interest in possessing contraband, see Steffey v. Orman, 461 F.3d 

1218, 1221 (10th Cir. 2006); Lyon v. Farrier, 730 F.2d 525, 527 (8th Cir. 1984), 

Plaintiff has no cognizable property interest in magazine tear-outs deemed to be 

contraband that would necessitate due process prior to their confiscation.   Plaintiff’s 

allegations against Defendants Caroline Roop, Dave Williams, and Cindy Davenport 

for confiscating his magazine tear-outs between approximately August 7 and August 

9, 2019, ECF No. 1 at 36–37, fail to state a claim upon which relief may be granted.  

Television: 

 Plaintiff states that Defendant Roop confiscated his television on 

approximately August 14, 2019, claiming it was damaged/altered.  Id. at 39.   

Plaintiff asserts that, based on information obtained from other prisoners, he asked 
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Defendant Roop to donate his television to the prison’s Sustainable Practice Lab 

(“SPL”).  Id.   

 Plaintiff claims that in violation of a DOC policy requiring that prisoners be 

given 90 days from the date any property is restricted to dispose of that property, 

Defendant Roop failed to comply with Plaintiff’s directive to donate his television 

or to advise Plaintiff that she would not do so, thus denying him the opportunity to 

make alternative arrangements for the disposition of his property.  Id. at 39–40.   

Plaintiff states that Defendant Roop first informed him that she “no longer” sends 

prisoners’ personal televisions to the SPL on approximately December 5, 2019 and 

did not explain to Plaintiff “what he must do in order to exercise his right to dispose 

of his television” at that time.  ECF No. 11 at 40.  Plaintiff contends that the “90-day 

time-frame within which to dispose of Brown’s t.v. restarted on 12/05/19.”  Id.  

Apart from the implausibility of prison officials retaining a broken television for 113 

days, the failure to follow a prison policy does not establish a constitutional 

violation.  See Cousins v. Lockyer, 568 F.3d 1063, 1070 (9th Cir. 2009).   

 The fact Plaintiff relied on the statements of other prisoners and did not assert 

any right to view the television or dispute the reasons for its confiscation when it 

was confiscated in August 2019, belies any subsequent right to direct its disposal.  

At worst, Plaintiff has alleged the negligent failure to inform him that his donation 

request could not be honored.  Neither the failure to honor a donation request nor the 
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negligent failure to inform a prisoner that the request could not be honored is a 

constitutional violation. See Davidson v. Cannon, 474 U.S. 344, 347–48 (1986) 

(negligence is not actionable under § 1983). Plaintiff’s allegations against Defendant 

Roop fail to state a claim upon which relief may be granted.  

 Plaintiff’s assertion that Defendant James Rodgers refused to process 

Plaintiff’s grievance regarding his television on December 27, 2019, ECF No. 11 at 

40, also fails to state a claim upon which relief may be granted. See Ramirez, 334 

F.3d at 860. 

Carbon paper, magazines and photos: 

 Plaintiff complains that unlike prior confiscations of his carbon paper at other 

facilities where the carbon paper was returned after he explained he had bought it 

through the prison’s store, Defendants Roop, Williams and Davenport confiscated 

“over 500 sheets of his store-bought, used carbon paper,” on approximately August 

9, 2019, claiming it was stolen/contraband.  ECF No. 11 at 42.  Plaintiff states they 

also confiscated 23 magazines and approximately 950 photos, claiming they were 

“sexually explicit contraband.” Id.   

Plaintiff accuses Defendant Sinclair of failing to “adopt or implement any 

policy to aid prison guards, employees or officials in determining when and whether 

nudity is ‘intended for sexual gratification’.” Id. at 42–43.  He claims this has led 

DOC officials to “impose their own unreasonable subjective views and always 
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automatically deem that any and all nudity is automatically intended for sexual 

gratification.” Id. at 43.  Plaintiff contends that “[t]he restriction on sexually explicit 

material is, therefore, unconstitutionally vague, as it bans, under threat of serious 

discipline, materials based on individual officers’ subject ideas of what should be 

banned, with no clear or bright-line rule notifying prisoners of what is and is not 

banned by policy.” Id.    

Plaintiff accuses Defendant Sinclair, of “failing to provide guidance for 

determining when and whether visual images are presented for sexual gratification,” 

ECF No. 11 at 61.  He states this caused Defendants Roop, Holbrook and Pierce to 

misapply policies in denying Plaintiff “magazines, photos, and magazine tear outs 

by claiming they were ‘sexually explicit,’” which Plaintiff claims they were not 

sexually explicit. Id. This allegedly resulted in Plaintiff being punished with 

unspecified sanctions in violation of the Fourteenth Amendment. Id. Plaintiff 

challenges the lack of a DOC policy on the issue of what constitutes sexually explicit 

material and claims that the failure to accuse him of possessing items “intended for 

sexual gratification” or to prove that such items were “intended for sexual 

gratification” violates his First and Fourteenth Amendment rights.  ECF No. 11 at 

42–43, 61–62.  

Although Plaintiff may disagree with the determination that confiscated items 

were “sexually explicit” materials, courts “necessarily confer a certain degree of 
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discretion on prison authorities” to determine what constitutes impermissible 

sexually explicit material.  See Bell v. Wolfish, 441 U.S. 520, 547 (1979) (courts 

must accord prison administrators wide-ranging deference in the adoption and 

execution of policies and practices that, in their judgment, are needed to preserve 

institutional order, discipline, and security).  The Court can infer no plausible 

constitutional violation from the facts Plaintiff presents. 

Plaintiff states that Defendant Roop issued a serious disciplinary infraction 

regarding the confiscated carbon paper, magazines, and photos.  Id. at 43.   Plaintiff 

then recounts missteps in the scheduling of the disciplinary hearing and his 

assumption that his infraction had been dismissed.  Id. at 44.  Nevertheless, he 

complains that on August 27, 2019, he “received Defendant Pierce’s finding of 

guilty on all charges.” Id. at 44–45.   

Plaintiff indicates that he appealed the disciplinary action and Defendant 

Holbrook upheld the finding of guilt.  Id. at 45.  Plaintiff presents no facts indicating 

the finding that his personal property items were contraband was ever overturned.  

Rather, Plaintiff complains that both Defendants Pierce and Holbrook failed to 

advise him how to “exercise his right to dispose of his magazines, photos, and carbon 

paper.”  Id. at 45.  Because a prisoner has no property interest in possessing 

contraband, see Steffey, 461 F.3d at 1221; Lyon, 730 F.2d at, 527, Plaintiff has no 
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cognizable property interest in the items deemed to be contraband that would 

necessitate due process prior to their disposal.    

In the absence of facts showing that Plaintiff was subjected to sanctions that 

imposed “atypical and significant hardship on the inmate in relation to his ordinary 

incidents of prison life,” he has failed to state a due process claim against Defendants 

Pierce and Holbrook upon which relief may be granted.  See Sandin v. Conner, 515 

U.S. 472, 483–84 (1995).  Likewise, Plaintiff has failed to state a claim upon which 

relief may be granted against Defendants Roop, Williams, Davenport, or Sinclair, 

regarding the allegedly improper confiscation of personal property items. See 

Hudson, 468 U.S. at 533. 

Afro comb:  

Plaintiff asserts that there is a “culture of racism within the WSP,” that 

permitted a state employee, not named as a Defendant to this action, to paint “a racial 

slogan ‘U.S.A.’ onto his office door notifying white supremacists that he is one of 

them.” ECF No. 11 at 46–47.  Plaintiff accuses Defendant Correctional Specialist 3 

Scott Svoboda of promoting this “culture of racism,” by prohibiting Plaintiff from 

pursuing his grievance on May 14, 2020, and telling Plaintiff that the employee had 

a “right to be proud.” Id. at 47.   Plaintiff’s allegation against Defendant Svoboda 

fails to state a claim upon which relief may be granted. See Ramirez, 334 F.3d at 

860. 

Case 4:22-cv-05094-TOR    ECF No. 13    filed 01/24/23    PageID.302   Page 11 of 15



 

ORDER OF DISMISSAL -- 12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

 

Plaintiff argues that the confiscation of his plastic afro comb in 2004 furthered 

this “culture of racism at the WSP.” ECF No. 11 at 47.  Plaintiff indicates the comb 

was eventually returned to him in 2004, and then, more than fifteen years later, he 

learned in August 2019, that Defendant Roop had confiscated the same comb, falsely 

claiming it was contraband, and refusing to “divulge her reason why she believed 

the plastic afro comb to be contraband.” Id. at 48.  Plaintiff asserts that when he 

“attempted to appeal this deprivation” to Defendant Adams, he was unable to 

“effectively” do so because Defendant Roop “refused to divulge any reason why she 

believed the plastic afro comb was contraband,” and Defendant Adams “upheld the 

denial of Brown’s plastic afro comb, for reasons still not divulged.”  Id.  

Plaintiff contends that when he attempted to file a grievance concerning his 

comb being confiscated as contraband on approximately September 25, 2019, 

Defendants Kevin Walker and D. Oyen and another person not named as a 

Defendant to this action refused to process his grievance when Plaintiff was unable 

to identify the policy relied upon to find his afro comb was not authorized.  Id. at 48.  

Plaintiff asserts that Defendant Fredrick, again on behalf of Defendant Caldwell, 

denied his appeal.  These allegations against Defendants Adams, Walker, Oyen, 

Federick and Caldwell concerning their responses to his grievances fail to state a 

claim upon which relief may be granted.  See Ramirez, 334 F.3d at 860; Flick, 932 

F.2d at 729; Baltoski, 291 F.Supp.2d at 811.   
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Furthermore, apart from his conclusory assertions, Plaintiff has presented no 

facts from which the Court could infer an intent or purpose on the part of Defendant 

Roop to discriminate against Plaintiff regarding the confiscation of his comb. 

Without this showing, any equal protection claim must necessarily fail. See Pers. 

Adm’r of Mass. V. Feeney, 442 U.S. 256, 279 (1979) (“‘Discriminatory purpose’ . . 

. implies more than intent as volition or intent as awareness of consequences.  It 

implies that the decisionmaker . . . selected or reaffirmed a particular course of action 

at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an 

identifiable group.”) (citation and footnote omitted).   

Plaintiff argues that because afro combs are only used by African-Americans, 

the denial of his plastic afro comb is racially motivated.  ECF No. 11 at 49. This 

circular argument is insufficient to state a Fourteenth Amendment Equal Protection 

claim.   Plaintiff presents no facts from which the Court could infer that Defendant 

Roop has prevented Plaintiff from obtaining suitable grooming products in the 

intervening three years.  Plaintiff has failed to state a claim upon which relief may 

be granted.   

Theft of Legal Papers: 

 Plaintiff complains of an “abusive” cell search on July 15, 2020, during which 

Defendants Slusser and Romero “ripped [his] cell apart.”  ECF No. 11 at 51.  
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Plaintiff contends that they also confiscated three boxes of his personal legal papers 

“under orders” and never returned them. Id.  

Although granted the opportunity to do so, Plaintiff did not present any facts 

from which the Court could infer that the denial of these legal papers interfered with 

his access to the courts.  See Lewis v. Casey, 518 U.S. 343, 351–52 (1996).  To the 

extent Plaintiff asserts the unauthorized deprivation of his legal papers by claiming 

“theft,” ECF No. 4 at 42, he has failed to state a claim against Defendants Slusser 

and Romero upon which relief may be granted. See Hudson, 468 U.S. at 533. 

Additional property deprivations: 

 Similarly, Plaintiff’s complaints about the confiscation and disposal of a large 

bowl, nail clippers, playing cards, spoon, sport, a seashell, dentures, and an ice 

pitcher in April 2021, ECF No. 11 at 52–58, fail to state a claim upon which relief 

may be granted.  See Hudson, 468 U.S. at 533.     

 The Court afforded Plaintiff the opportunity to file a Second Amended 

Complaint that states a claim upon which relief may be granted.  He failed to do so 

and has notified the Court of his “intent to stand on [his] pleadings.” ECF No. 12. 

For the reasons set forth above, and in the Order to Amend or Voluntarily Dismiss 

Complaint, ECF No. 5, the Court finds that Plaintiff has failed to state a claim upon 

which relief may be granted and the Second Amended Complaint is dismissed 

pursuant to 28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2).   
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ACCORDINGLY, IT IS ORDERED: 

1. The claims asserted in Plaintiff’s Second Amended Complaint, ECF No. 11, 

are DISMSISED with prejudice. 

2. This dismissal will count as a “strike” under 28 U.S.C. § 1915(g). 

3. All pending motions are DENIED as moot. 

4. The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal of this 

Order would not be taken in good faith and would lack any arguable basis in 

law or fact. 

5. The Clerk of Court is further directed to forward a copy of this Order to the 

Office of the Attorney General of Washington, Criminal Justice Division. 

The Clerk of Court is directed to enter this Order and Judgment accordingly, 

forward copies to Plaintiff at his last known address, and CLOSE the file.  

 DATED January 24, 2023. 

 
                      

THOMAS O. RICE 
United States District Judge 
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