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I. INTRODUCTION 

The panel’s stay order in this case upends a decades-old status quo, subverts 

this Court’s processes, conflicts with this Court’s precedent, and will have disastrous 

imminent consequences. It must be reconsidered en banc. 

Three district courts in this circuit correctly granted preliminary injunctions 

barring the Department of Health and Human Services (HHS) from implementing 

radical changes in the Title X program, which funds vital health care services for 

low-income individuals. Each court found that the changes were likely unlawful and 

would have immediate irreparable consequences for States, healthcare providers, 

and patients, including leaving most Washington counties with no Title X provider. 

HHS appealed the injunctions and sought a stay.  

The motions panel ordered rushed briefing and never held argument, but then 

belied any notion of true emergency by waiting nearly a month to issue its published 

order, until briefing on the preliminary injunction appeal itself is nearly finished. 

Rather than evaluating the district courts’ factual findings for clear error as required 

by precedent, the panel ignored those findings and substituted its own. It also made 

extensive, erroneous legal conclusions and invented an unprecedented standard for 

irreparable injury to the government. 

The en banc Court must intervene to preserve the proper role of the motions 

panel, to correct the glaring conflicts between the panel’s reasoning and this Court’s 
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precedent, and to prevent imminent harm to Plaintiffs. The Court should grant 

rehearing en banc and dissolve the stay pending en banc review. 

II. STATEMENT OF THE CASE 

Since 1970, Title X1 has been a critical part of the nation’s public health safety 

net, providing grants to fund high-quality family planning services for low-income 

individuals. As the sole grantee of Title X funds in Washington, the Washington 

State Department of Health (DOH) oversees a network of 16 organizations operating 

85 clinics statewide, which served over 91,000 patients in 2017. ECF No. 54 at 8; 

ECF No. 9 at 5–6; ECF No. 11 ¶¶ 14, 33.2 . Title X funding allows DOH to help 

low-income patients avoid unintended pregnancy; prevent pregnancy-related health 

risks; reduce infant mortality; and enhance education, economic stability, and 

equality. 42 U.S.C. § 300; S. Rep. No. 91-1004, at 9 (1970); ECF No. 9 at 16–17; 

ECF No. 11 ¶¶ 3, 26, 96. Title X programs also offer pregnancy testing and 

counseling; testing and treatment for sexually transmitted infections; screening for 

cancer, high blood pressure, diabetes, and other issues; and referrals for out-of-

program care. 42 U.S.C. § 300(a); 42 C.F.R. § 59.5(a); ECF No. 9 at 4; ECF No. 11 

¶ 31. 

                                           
1 42 U.S.C. § 300 et seq.  
2 “ECF” citations refer to the Eastern District of Washington docket. 
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 Section 1008 (42 U.S.C. § 300a-6) provides that no Title X funds may be used 

in “programs where abortion is a method of family planning,” but does not restrict 

grantees from providing abortion care using non-Title X funds. For decades, Title X 

clinics have been able to refer patients for any out-of-program care, and to use the 

same facilities for Title X programs and abortion services while maintaining 

financial separation. 

 Section 1008 thus does not prohibit providers from communicating with 

patients about abortion. Rather, HHS’s longstanding practice and existing 

regulations require grantees to “[p]rovide a broad range of acceptable and effective 

medically approved family planning methods” and offer nondirective pregnancy 

counseling, including requested referrals for abortion. 42 C.F.R. § 59.5(a)(1), (5). 

See 65 Fed. Reg. 41270, 41278 (July 3, 2000). Every year since 1996, Republican 

and Democratic Congresses have ratified this approach by passing appropriations 

acts requiring that “all pregnancy counseling” in Title X programs “shall be 

nondirective”—the “Nondirective Mandate.” See, e.g., Pub. L. No. 115-245, Div. B, 

Tit. II, 132 Stat. 2981, 3070–71 (2018); ECF No. 54 at 12. 

In 2010, Congress enacted Section 1554 of the Patient Protection and 

Affordable Care Act (PPACA), which provides that HHS “shall not promulgate any 

regulation that . . . creates unreasonable barriers” for individuals seeking care, 

“impedes timely access to health care services,” “interferes with [patient-provider] 
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communications,” “restricts [a provider’s] ability . . . to provide full disclosure of all 

relevant information to patients making health care decisions,” or “violates the 

principles of informed consent and the ethical standards of health care 

professionals[.]” 42 U.S.C. § 18114. 

 On March 4, 2019, HHS published the Final Rule at issue. The Final Rule 

prohibits Title X providers from offering abortion information and referrals even 

when patients specifically request them, while requiring providers to give 

information and referrals for prenatal care even when patients do not want them. 84 

Fed. Reg. 7747, 7788–7789 (March 4, 2019). It also requires physical separation of 

Title X-funded care from abortion services and referrals. Id. at 7789. This would 

mandate, for example, entirely separate facilities, personnel, and even healthcare 

records if Title X providers even offer certain information about abortion. The Final 

Rule makes other unprecedented changes, including removing the requirement that 

Title X services be “medically approved”; requiring that Title X clinics be in close 

proximity to “comprehensive primary health care services”; vesting HHS with broad 

discretion to arbitrarily determine grant eligibility; and limiting the uses of Title X 

funds (even uses expressly contemplated by the statute). ECF No. 9 at 12. The Final 

Rule was to go into effect on May 3, 2019. 

Washington sued immediately, and its case was consolidated with one filed 

by the National Family Planning and Reproductive Health Association (NFPRHA) 
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and other plaintiffs. Washington and the NFPRHA plaintiffs moved to preliminarily 

enjoin the rule. On April 25, the district court held a lengthy hearing and issued a 

preliminary injunction. ECF No. 54. Citing over a dozen declarations, the court made 

detailed factual findings of the imminent irreparable harms the Plaintiffs would 

suffer if the Final Rule took effect, including that “over half of Washington counties 

would be unserved by a Title X-funded family planning provider,” that Washington 

State would “lose more than $28 million” it could not recoup, and that “rural and 

uninsured patients” as well as “[s]tudents at Washington colleges and universities 

will be especially hurt.” ECF No. 54 at 16. The court also found that Plaintiffs had 

“a likely chance of success” on multiple legal claims, including that the Final Rule 

was arbitrary and capricious, violated section 1554 of the Affordable Care Act, and 

violated the “Non-Directive Mandate.” Id. at 14-16.  

Two other district courts in this Circuit preliminarily enjoined the Final Rule 

based on similar factual findings and legal conclusions. California v. Azar, No. 19-

cv-01184-EMC, 2019 WL 1877392, at *44 (N.D. Cal. Apr. 26, 2019); Oregon v. 

Azar, No. 6:19-cv-00317-MC, 2019 WL 1897475, at *16 (D. Or. Apr. 29, 2019).3  

HHS appealed and moved to stay all three injunctions. ECF No. 58; California 

v. Azar, Case Nos. 19-15974, 19-15979 (9th Cir.); Oregon v. Azar, Case No. 19-

                                           
3 As did the District of Maryland. Mayor & City Council of Baltimore v. Azar, 

CV RDB-19-1103, 2019 WL 2298808, at *1 (D. Md. May 30, 2019). 
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35386 (9th Cir.). HHS filed its motion in this case on May 13, the State responded 

on May 23, and HHS replied on May 28. In the meantime, this Court issued a 

scheduling order dictating that briefing on the preliminary injunction appeal will be 

complete in mid-July.  

On June 20, without hearing argument, the motions panel stayed all three 

injunctions in a published order. See Order on Motions for Stay Pending Appeal 

(Order), Dkt. 34. 

III. ARGUMENT 
 
A. En Banc Review Is Warranted Because the Stay Upends the Status Quo 

and Will Disrupt Exceptionally Important Health Care Services 
 

The motions panel’s order allows HHS to enforce new rules that will upend 

how Title X has operated for nearly 50 years and will—as the district court found—

imminently cut access to vital health care services for thousands of low-income 

people. These are issues of exceptional importance warranting en banc review. See 

FRAP 35(a)(2).  

Title X is one of the most successful public health programs in our nation’s 

history, providing millions of low-income patients with critical healthcare services. 

Washington’s Title X programs serve tens of thousands of low-income patients 

annually. ECF No. 11 ¶¶ 14, 20, 33. These programs not only save the State hundreds 

of millions in health care costs annually by preventing unintended pregnancies and 

detecting diseases early, but they also provide incalculable benefits to tens of 
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thousands of Washington residents by reducing morbidity and mortality from 

sexually transmitted infections and cancer, reducing maternal deaths and adverse 

maternal and pediatric health outcomes, and allowing low-income people the 

freedom to decide when and whether to have children. ECF No. 9 at 4–5, 16–17. 

As the district court found, the Final Rule will seriously and imminently 

disrupt Washington’s Title X-funded programs. The district court found that “it is 

not legally or logistically feasible for Washington to continue accepting any Title X 

funding subject to the Final Rule.” ECF No. 54 at 16; ECF No. 11 ¶ 60 (explaining 

that five Title X providers, operating 35 clinics statewide and serving 89% of the 

Title X patients in Washington, will be forced to leave the Title X program if the 

Final Rule goes into effect). As a result, “over half of Washington counties would 

be unserved by a Title X-funded family planning provider,” which will “uniquely 

impact rural and uninsured patients.” ECF No. 54 at 16; ECF No. 11 ¶ 61 (explaining 

that under Final Rule, 21 of Washington’s 39 counties will have no Title X provider, 

including six of the 10 most populous counties in the State). 

As the other requests for en banc review already filed amply demonstrate, and 

as supported by the district court’s findings here, the motions panel’s stay will have 

similarly disastrous consequences beyond Washington. Allowing the Rule to take 

effect will “seriously disrupt or destroy the existing network of Title X providers in 

both the State of Washington and throughout the entire nation.” ECF No. 54 at 16. 
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It will also put healthcare providers to the “Hobson’s Choice” of giving up federal 

funding for patient services or violating their ethical obligations by denying their 

patients full access to relevant information. Id. at 16-17. 

Instead of respecting the trial court’s discretion to preserve the status quo 

during the pendency of this suit, the motions panel, on rushed briefing and without 

argument, has permitted the Final Rule to take effect immediately, which will have 

disastrous effects on reproductive healthcare in Washington and nationwide. The 

continued functioning of Title X is an issue of exceptional importance, warranting 

en banc review. 

B. En Banc Review Is Warranted Because the Panel’s Order Conflicts with 
Settled Law of This Circuit and Invents a New Standard for Irreparable 
Injury 

 
The motions panel’s order conflicts with longstanding precedent of this 

Circuit in at least four respects, warranting en banc review. See FRAP 35(a)(1). 

First, for decades this Court has repeatedly held that “[f]actual findings in 

support of a decision to grant a preliminary injunction are reviewed for clear error.” 

Int’l Molders’ & Allied Workers’ Local Union No. 164 v. Nelson, 799 F.2d 547, 551 

(9th Cir. 1986); Adidas America, Inc. v. Skechers USA, Inc., 890 F.3d 747, 753 (9th 

Cir. 2018). When, as here, a district court has made factual findings about irreparable 

injury, “‘clear error is not demonstrated by pointing to conflicting evidence in the 

record.’” Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 422 F.3d 782, 795 
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(9th Cir. 2005) (quoting United States v. Frank, 956 F.2d 872, 875 (9th Cir. 1991)). 

“Rather, ‘[a]s long as findings are plausible in light of the record viewed in its 

entirety, a reviewing court may not reverse even if convinced it would have reached 

a different result.’” Id. (quoting Wardley Int’l Bank, Inc. v. Nasipit Bay Vessel, 841 

F.2d 259, 262 n.1 (9th Cir. 1988)). 

Here, the motions panel rejected the district court’s conclusion that Plaintiffs 

would suffer irreparable injury from implementation of the Rule, and instead 

concluded that any delay in implementing the Final Rule would irreparably injure 

HHS. Order at 24-25. But in reaching this conclusion, the panel never mentioned 

any of the factual findings of any of the district courts that granted preliminary relief, 

much less found any of those findings clearly erroneous. Id. The district court’s 

detailed factual findings in this specific case were based on over a dozen 

declarations, while HHS submitted no evidence, and the district court specifically 

found that HHS’s factual claims were “dismissive, speculative, and not based on any 

evidence presented in the record before this Court.” ECF No. 54 at 18. If “‘clear 

error is not demonstrated by pointing to conflicting evidence in the record,’” Nat’l 

Wildlife Fed’n, 422 F.3d at 795 (quoting Frank, 956 F.2d at 875), it surely cannot 

be demonstrated by pointing to no evidence in the record.  

In discounting Plaintiffs’ evidence of harm, the panel did cite and give 

deference to HHS’s baseless “prediction” in the administrative record that the Rule 

Case: 19-35394, 06/25/2019, ID: 11343733, DktEntry: 40-1, Page 13 of 21



 

10 

would increase Title X providers. Order at 25. But neither the panel nor HHS has 

cited any authority that a district court should defer to an agency’s rulemaking 

prediction about irreparable harm. Indeed, this Court has said that it is an abuse of 

discretion to “defer[] to agency views concerning the equitable prerequisites for an 

injunction.” Sierra Forest Legacy v. Sherman, 646 F.3d 1161, 1186 (9th Cir. 2011). 

Precedent required the motions panel to review the district court’s factual findings 

for clear error, not to ignore those findings and defer to the Agency’s unsubstantiated 

predictions.   

Second, the panel found that HHS would suffer irreparable harm by being 

required to continue applying (for the limited time while this expedited appeal is 

pending) an interpretation of law that it has held for nearly 50 years and that has 

never been found incorrect by a court. Order at 24 (“Absent a stay, HHS will be 

forced to allow taxpayer dollars to be spent in a manner that it has concluded violates 

the law.”) (emphasis added). Unsurprisingly, the panel provides no citation for the 

notion that this qualifies as an irreparable harm, because countless cases show that 

this is insufficient to demonstrate irreparable injury. If the government could show 

irreparable injury simply by claiming that it has concluded (absent any court ruling) 

that its own longstanding policy violates the law, courts would never be able to 

enjoin policy changes where the government cited legal risk as the rationale for the 

change. Yet courts enjoin such changes regularly. See, e.g., Regents of the Univ. of 

Case: 19-35394, 06/25/2019, ID: 11343733, DktEntry: 40-1, Page 14 of 21



 

11 

Cal. v. U.S. Dep’t of Homeland Sec., 908 F.3d 476, 500 (9th Cir. 2018) (affirming 

injunction against termination of DACA program despite agency’s “belief that 

DACA was unlawful”); Batalla Vidal v. Nielsen, 279 F. Supp. 3d 401, 429 

(E.D.N.Y. 2018) (enjoining DACA cancellation even though government “believed 

[DACA] to be unconstitutional and unlawful”). 4  

Third, in concluding that “[t]he harms that Plaintiffs would likely suffer if a 

stay is granted are comparatively minor,” Order at 24, the panel ignored that this 

Court has repeatedly found similar harms substantial and irreparable. E.g., 

California v. Azar, 911 F.3d 558, 571, 581 (9th Cir. 2018) (irreparable harm based 

on “women losing employer-sponsored contraceptive coverage, which will then 

result in economic harm to the states”); Regents of Univ. of Cal. v. U.S. Dep’t of 

Homeland Sec., 279 F. Supp. 3d 1011, 1033, 1046 (N.D. Cal.), aff’d, 908 F.3d 476 

(9th Cir. 2018) (irreparable harm based on loss of tax revenues and detrimental 

impact on health and safety).   

                                           
4 The panel simply asserted an irreparable harm of being required to apply an 

interpretation of law that the agency has concluded is wrong, without citation to any 
authority. Order at 24. HHS at least attempts to provide authority for this proposition, 
but its reliance on Maryland v. King, 567 U.S. 1301 (2012) (Roberts, C.J., in 
chambers) is unavailing. In King, the Court held that an injunction prohibiting 
Maryland from effectuating a statute enacted by its state legislature caused 
irreparable injury. Id. at 1301. The unprecedented ruling here, by contrast, concerns 
an agency interpretation of a law that represents a break from prior agency 
interpretations and which conflicts with judicial and Congressional interpretations 
of the law.  
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Finally, the panel ignored the fundamental tenet that a prior ruling that a 

statute is ambiguous does not determine the statute’s meaning in light of subsequent 

changes in law. See generally, e.g., United States v. Pepe, 895 F.3d 679, 686 (9th 

Cir. 2018) (holding that subsequent changes in law can make prior opinion 

interpreting statute no longer binding).  

The nature and length of this motion do not allow for a full discussion of the 

merits. But a core error that runs throughout the panel’s order is its repeated 

invocation of Rust v. Sullivan, 500 U.S. 173 (1991), as dispositive. E.g., Order at 14, 

21, 24. In Rust, the Court held that HHS’s 1988 regulations, which included a gag 

rule and physical separation requirements, reflected one “permissible construction” 

of Section 1008, in light of that statute’s ambiguity. 500 U.S. at 184, 187; ECF No. 

54 at 10 n.4. Rust did not hold that this was the only interpretation, nor did it 

invalidate the prior (and subsequent, existing) interpretation allowing abortion 

referrals as part of nondirective pregnancy counseling, while keeping abortion 

services financially separate. Id.  

Since Rust, however, intervening changes in law have narrowed the 

reasonable interpretations of Section 1008. Since 1996, Congress has included a 

mandate in every HHS appropriations bill requiring that “all pregnancy counseling 

shall be nondirective.” Order at 14–15 (quoting 132 Stat. 2981, 3070–71 (2018)). 

And in 2010, Congress prohibited HHS from adopting any regulation that interferes 
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with patient-provider communications, violates principles of medical ethics, or 

impedes patients’ access to medical information and care. Order at 15-16 (quoting 

Pub. L. No. 111–148, Title I, § 1554 (42 U.S.C. § 18114)). Contrary to the panel’s 

conclusion, the Final Rule’s various restrictions and requirements on pregnancy 

counseling within the Title X program violate these provisions by, among other 

things, requiring patients to receive unwanted information about medical options 

they are not considering, permitting the withholding of medically indicated 

information, and imposing untenable physical separation requirements that will 

drive providers out of Title X programs. 

In addition, Rust was decided on a different rulemaking record that did not 

account for HHS’s current Program Requirements (which the Final Rule reversed 

sub silentio, and which the panel never mentioned), modern principles of medical 

ethics and standards of care, evidence of the extensive harms of the gag and 

separation requirements (and lack of evidence that their speculative benefits will 

materialize), or reliance interests developed over several decades. As the district 

court found, “it seems the Department has relied on the record made 30 years ago, 

but not the record made in 2018–19,” and it “failed to consider important factors,” 

“acted counter to and in disregard of” current evidence and public comments, and 

“offered no reasoned analysis based on the record.” ECF No. 54 at 6, 16 (citing 

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 
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29, 42–43 (1983); Perez v. Mortgage Bankers Ass’n, __ U.S.__, 135 S.Ct. 1199, 

1203 (2015)).  

The Court should grant en banc review to rectify these conflicts between the 

motions panel’s order and this Court’s binding precedent. 

C. Expedited Review and Suspending the Stay Pending Review Are 
Necessary to Avoid Imminent Harm 

 
In light of the extraordinary harms that will begin as soon as HHS starts 

enforcing the Final Rule as allowed under the stay, this Court should expedite 

briefing and decision on this petition for rehearing en banc and should immediately 

suspend the stay.5  

The State has documented above the imminent harms it will face if HHS is 

allowed to enforce the Final Rule. Title X providers serving 90% of the Title X 

patients in Washington will flee the program because of unwillingness or inability 

to comply with the Final Rule’s illegal requirements and to violate their ethical 

obligations to patients. This will lead to immediate, dramatic reductions in access to 

healthcare for low-income individuals, disruptions to the healthcare network that the 

State has spent decades building, and increased healthcare expenditures by the State. 

In short, the lives and health of some of Washington’s most vulnerable residents and 

the structure and integrity of the program designed to serve them are at stake.   

                                           
5 Appellants’ counsel oppose the request to expedite. 
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Even if HHS’s baseless “prediction” that the Final Rule “may” ultimately 

increase the number of providers materialized, Order at 23, a vast Title X network 

like Washington’s cannot be dismantled and rebuilt quickly. There is no evidence 

that new providers could serve the same number of patients as the departing high-

volume providers, nor that they could instantly apply for and receive funds, much 

less equip and staff facilities and bring patients in the door. Thus, disrupting the 

status quo by enforcing the Final Rule, even briefly, will cause dramatic harms, 

many of which cannot be undone. 

Given the importance and urgency of the issues at stake, the Court should 

order HHS to respond to this and other petitions for en banc review on an expedited 

basis, and the Court should expedite its process for deciding whether to grant en 

banc review.  

While the Court is taking those steps, it should suspend the motions panel’s 

stay order. Doing so is essential to preserve the fruits of a successful rehearing. Cf. 

Nken v. Holder, 556 U.S. 418, 427, 129 S.Ct. 1749 (2009) (recognizing the inherent 

power of an appellate court “to hold an order in abeyance” while assessing its 

legality). The stay order will trigger many of the same irreparable consequences that 

would flow from reversal of the preliminary injunction on the merits. If a panel of 

this Court had reversed the district courts’ preliminary injunction rulings, the panel’s 

decision would be stayed automatically while the State sought en banc review. See 
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FRAP 41(b). The State should receive the same relief here given that the same dire 

consequences are at stake. 

IV. CONCLUSION 
 

This Court should grant en banc review of the erroneous order staying the 

preliminary injunction and suspend the order pending the Court’s consideration of 

the petition for reconsideration en banc.  

RESPECTFULLY SUBMITTED this 25th day of June, 2019. 
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