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ATTORNEY GENERAL OF WASHINGTON 
Administration Division 

PO Box 40100 •Olympia WA 98504-0100 • (360) 753-6200 

July 25, 2019 

The Honorable Steve O'Ban 
102 Iry Newhouse Building 
P.O. Box 40428 
Olympia, WA 98504-0428 

Dear Senator O'Ban: 

Your July 17 letter reflects a misunderstanding of the legal responsibilities of the 
Attorney General. I write to correct your misunderstanding. 

Your letter claims that I have a legal duty to intervene in Kunath v. City of Seattle 
because one of the parties in that case argues that a state law is unconstitutional. You are 
wrong. 

When the State or a state agency is named as a defendant in a case, the Attorney General 
does generally have a duty to provide a defense. RCW 43.10.030, .040. But the plaintiffs 
in this case did not sue the State or a state agency, so the State is not a parry. 

You claim that state law nonetheless requires my office to intervene in this case because 
a state statute is challenged, but there is no statute or court decision that requires the 
Attorney General to intervene in a case whenever a state law is challenged. Rather, when 
the State is not a party to a case but one of the parties argues that a state law is 
unconstitutional, RCW 7.24.110 requires that the Attorney General be notified, and it 
authorizes the Attorney General "to be heard." The Attorney General's Office receives 
several notices like this every year (nearly 30 since 2015), and we routinely respond that 
we will not intervene in the case, but will consider filing an amicus brief. 

This approach is a longstanding practice of Attorneys General of both parties. In 2012, 
during Attorney General Rob McKenna's administration, the office received two notices 
of challenges to state statutes. Attorney General McKenna declined to intervene in both 
cases. 

The Attorney General's Office has taken this approach for many years with good reason. 
Intervening in a case involves becoming a full party, which would require the State to 
submit briefing at every stage, participate in discovery, attend hearings, and a variety of 
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other activities that involve significant time and expense. The Legislature provides no 
funding for our office to engage in this type of work when no client agency is named as a 
defendant. And in most cases, when there are able counsel on both sides, as here, the 
arguments in favor of a statute's constitutionality are fully presented without the State 
needing to intervene. If we conclude that there are strong arguments in favor of a statute's 
constitutionality that have not already been made, we can always seek to file an amicus 
brief, which involves significantly less time and expense than intervening in a case. 

My office is reviewing the Court of Appeals decision in Kunath, and if the Washington 
Supreme Court decides to hear the case, we will consider whether to file an amicus brief 
at that time. 

Your letter threatens "to seek remedial recourse" if I decline to intervene. I do not know 
what you mean by that, but I trust that it does not entail wasting taxpayer dollars. 
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