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requestor. No agency should print paper copies of public records unless specifically requested
by the requestor.

b.” “reasonably translatable records.” The concept of reasonably translatable records is used
where existing electronic records are converted from one electronic format to another. That
concept should not be applied to the copying of paper records, which involves the creation of a

- new electronic image of an existing paper document. Nor should the concept be used where a
requestor asks for paper copies of electronic records (which are created by printing). The
existing model rules and parts of the AGO proposal are confusing in several places and should be
changed:

o The AGO proposal adds language to WAC 44-14-05001 that equates scanning (copying)
paper documents with translating electronic records into another format. AGO Proposal
at 37. ' '

o The AGO proposal adds language to WAC 44-14-05001 that erroneously states that
agencies have no obligation to obtain the equipment and software necessary to copy
public records. AGO Proposal at 38.

o Existing WAC 44-14-05002(2) discusses copying paper records under the heading of
“reasonably translatable electronic records,” conflating the two concepts that should be
separated. ‘

o Existing WAC 44-14-05002(2)(c)(1) erroneously addresses “paper-only” records as an
example of “reasonably translatable” electronic records.

WCOG proposes revising the rules such that copying paper records is only addressed in WAC
44-14-050. All references to “scanning” should be deleted from WAC 44-14-05001 and -.05002.

Agencies may point out that various appellate opinions make erroneous factual statements about
the alleged difference between copying and scanning. But appellate opinions are only precedent
on legal issues, not factual matters. An incorrect factual statement in an appellate opinion about
how a digital copier works is not legal precedent any more than an incorrect mathematical
statement that two plus two equals five would be precedent. An incorrect factual statement about
technology in a judicial opinion only matters to the parties to that particular case, who may have
problems with collateral estoppel.

WCOG notes that there are still several sections of the PRA that purport to distinguish between
“photocopying” and electronic copies of public records. See RCW 42.56.070(7) (“Each agency
may establish, maintain, and make available for public inspection and copying a statement of the
actual costs that it charges for providing photocopies or electronically produced copies, of public .
records...”); RCW 42.56.120(2)(b) (agency shall not charge in excess of “Fifteen cents per page
for photocopies of public records, printed copies of electronic public records when requested by
the person requesting records, or for the use of agency equipment to photocopy public records™);
RCW 42.56.130 (“photocopies or electronically produced copies of public records™). None of
these provisions recognize any legal distinction between “photocopying” and scanning paper
records to create electronic copies. Unless and until these obsolete provisions are updated,
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references to “photocopying” should be understood to refer to machines that scan paper records
and then print a paper copy.

c. Databases are public records that can be copied and redacted. There are unfortunately
common misperceptions about how databases are treated the PRA. Many agencies do not
understand that an entire database is a “writing” and a “record” that can be redacted and copied.
In fact, because databases consist entirely of computer data organized into fields, records and
tables, they are the easiest type of public record to redact. Agencies should not rely in outdated
and/or misguided decisions that suggest otherwise, such as Mitchell v. Department of
Corrections, 164 Wn. App. 597, 260 P.3d 249 (2011). There, the requester asked for records in a
computer database. The Court of Appeals upheld the Department’s refusal to produce the
records in electronic format:

The requested records are stored in a computer database and ostensibly include
information that must be redacted. Requiring DOC to disclose these records
electronically would force the agency to print the records, redact them, and then
scan them back into electronic format.

Mitchell, 164 Wn. App. at 607. The suggestion that one would redact a database by printing it
onto paper reflects a lack of understanding about how databases work, and the fact that databases
are easily redacted using software tools. The rules should indicate that databases should always
be redacted electronically.

Furthermore, databases—even very large databases—are just computer files that can be copied
onto a sufficiently large storage device and redacted. More that 10 years ago Snohomish County
erroneously argued that its land use database “AMANDA?” could not be copied or redacted. The
requestor proved that it was not only possible, but actually very easy.

The model rules need to clearly state that a database is a public record that can be copied and
redacted, and that requestor’s are not required to seek customized access to these records. The
AGO proposal does not make these points sufficiently clear.

d. WCOG?’s proposed revised rule. WCOG proposes amending WAC 44-14-050(3) as
follows: ;

WAC 44-14-050 Processing of public records requests—
Electronic records.

(1) Scanning paper records. (Name of agency) shall copy
existing paper records by scanning such records to create electronic
copies as PDF files, whether or not the requestor wants electronic copies
Or paper copies.

((4)) (2) Requesting electronic records. The process for
requesting electronic public records is the same as for requesting paper
public records.
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((2)) (3) Providing electronic records. When a requestor
requests records in an electronic format, the public records officer will
provide the nonexempt records or portions of such records that are
reasonably locatable in an electronic format that is used by the (name of
agency) and is generally commercially available, or in a format that is
reasonably translatable from the format in which the agency keeps the
record. Costs for providing electronic records are governed by (MWAC-44-
44-07003)) RCW 42.56.120 and 42.56.130. The fee schedule is available
at (agency address and web site address).

((3)) (4) Databases and customized electronic access ((te
databases)) services. A database is an organized collection of computer
data existing in one or more computer files. Databases make it easy for
agencies to collect, organize and manipulate large amounts of data.
Because the information in databases is contained in organized fields,
records and tables it is easier to access, search and manipulate than other
forms of information. A database is a “writing” and therefore a “public
record” that can be copied and redacted electronically. If a requestor asks
for a copy of a database, and provides (or pays for) a sufficient storage
device or online account to receive a copy, the agency must provide a
redacted electronic copy.

While not required, and with the consent of the requestor, the
(name of agency) may demde to provide customlzed ((aeeess—under—RGW

translatablemteJtheafeFmat—Fequested)) electronlc access services and
assess charges under RCW 42.56.120(2)(f). A customized service charge

applies only if the (name of agency) estimates that the request would
require the use of information technology expertise to prepare data
compilations, or provide customized electronic access services when such
compilations and customized access services are not used by the agency
for other purposes. The (name of agency) may charge a fee consistent
with RCW ((43-105-280)) 42.56.120 (2)(f) for such customized access.
The fee schedule is available at (agency address and web site address).

WAC 44-14-05001 Access to electronic records.

WCOG has no objections to the AGO’s proposed fevisions to the first paragraph of WAC 44-14-
05001.

a. Copying paper records is not translation of electronic records. As explained in WCOG’s
comments on WAC 44-14-050 (above), the concept of reasonably translatable records should not
be applied to copying paper records. WCOG has deleted the sentence, added by the AGO
proposal to the second paragraph of WAC 44-14-05001, which states that scanning paper records
does not create a new public record.
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b. Most agencies should make records available over the internet. The AGO proposal at 38
includes a new fourth paragraph relating to delivering electronic records to the requestor. The
AGO proposal notes that delivery can be accomplished in several ways. However, in WCOG’s
experience many agencies that could easily provide records over the internet simply refuse to do
S0, insisting on providing batches of records on CDRs or DVDs sent in the mail. There is no
valid reason for these practices, particularly where public records officers are required to receive
training on electronic records. Agencies that don’t have their own web portal—or even their
own website—can and should use any of several commercial internet delivery services that are
available in 2017. The rule needs to changed to state that most agencies should use internet
delivery unless the requested records are small enough to send by email.

c. Agencies must obtain suitable equipment and software. The AGO Proposal at 38 would
add a paragraph to the end of WAC 44-14-05001 that erroneously states that agencies are not
required to buy new software, hardware or licenses in order to provide access to electronic public
records. When the PRA was enacted in 1972 photocopiers were significantly more expensive
than scanning technology is today. But in 1972 agencies could not avoid their duty to provide
fullest assistance to requestors by refusing to obtain a photocopier. The PRA requires all
agencies to adopt procedures that provide for fullest assistance to requestors and the most timely
possible action on requests for public records. In 2017, fullest assistance and most timely
possible action mean, at an absolute minimum, scanning paper documents to create
electronic copies. There is no small agency exception to the requirement that agencies appoint
and train a PRA officer, which includes producing electronic documents. Nor is there any small
agency exception to the requirement that agencies adopt and enforce reasonable rules.
Consequently there is no legal basis for the AGO to propose a small agency exception to an
agency’s obligation to obtain suitable equipment and software. Furthermore, the purpose of the
model rules is to provide effective guidance for agencies statewide. The model rules should not
be watered down just because some weed control district might still own a mimeograph machine.
The new sixth paragraph proposed by the AGO should be rejected.

d. WCOG?’s proposed revised rule. WCOG proposes amending the rule as follows:

WAC 44-14-05001 Access to electronic records. The Public
Records Act does not distinguish between access to paper and electronic
records._There is no legal or factual difference between “copying” and
“scanning” paper records. Modern copiers and multifunction document
machines create copies of paper documents by first scanning the
document to create a digital image and then print the image onto paper, if
that output is selected by the user. The PRA requires agencies to provide
copies of public records, regardless of the form of the writing in which the
record is contained. Scanning paper records is just a modern method of
copying paper records. Scanning a paper record.does not create a new
public record but merely a copy of an existing public record. RCW

42.56.120(1).

((lnstead;-t)) The act explicitly includes electronic records within its
coverage. The definition of "public record" includes a "writing," which in
turn includes "existing data compilations from which information may be
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obtained or translated." RCW ((42-4/4020{48)(incorporated-byreference
into-the-act by RCW42.56.010))) 42.56.010(4). Many agency records are

now in an electronic format. Many of these electronic formats such as
Windows® products are generally available and are designed to operate
with other computers to quickly and efficiently locate and transfer
information. Providing electronic records can be cheaper and easier for
an agency than paper records. Furthermore, RCW ((43-405-250))
43.105.351 provides: "It is the intent of the legislature to encourage state
and local governments to develop, store, and manage their public records
and information in electronic formats to meet their missions and
objectives. Further, it is the intent of the legislature for state and local
governments to set priorities for making public records widely available
electronically to the public."

In general, an agency shall provide electronic records in an

electronic format if requested in that format_if it is reasonable and feasible

- to do so.1 An agency may translate a record into an alternative electronic
format at the request of the requestor if it is reasonable and feasible to do
so. Such translation into an alternative format does not create a new
public record for the purposes of copying fees. RCW 42.56.120(1). An
agency can provide links to specific records on the agency's public
internet web site. RCW 42.56.520. An agency shall not impose copy
charges for access to or downloading records that the agency routinely
posts on its internet web site prior to the receipt of a request unless the
requestor has specifically requested that the agency provide copies of
such records by other means. RCW 42.56.120 (2)(e).

- Reasonableness and technical feasibility ((is)) are the touchstone
for providing electronic records. An agency should provide reasonably
locatable electronic public records in either their original generally
commercially available format (such as an Acrobat PDF® file) or, if the
records are not in a generally commercially available format, the agency
should provide them in a reasonably translatable electronic format if
possible. In the rare cases when the requested electronic records are not
reasonably locatable, or are not in a generally commercially available
format or are not reasonably translatable into one, the agency might

consider customized access.((See\WAC-44-14-05004—An-agency-may
recover-its-actual-costsfor providing-electronic records-which-in-many
cases-is-de-minimis—See-WAGC-44-14-050(3)))

Delivering electronic records can be accomplished in several ways
or a combination of ways. For example, an agency may post records on
the agency's internet web site and provide the requestor links to specific
documents; make a computer terminal available at the agency so a
requestor can inspect electronic records and designate specific ones for
copying; send records by email; copy records onto a CD, DVD or thumb
drive and mail it to the requestor or making it available for pickup; upload
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records to a cloud-based server, including to a file transfer protocol (FTP)
site and send the requestor a link to the site; provide records through an
agency portal; or, through other means. Most agencies should have the
ability to provide electronic records by internet transmission, either through
the agency’s own web portal or by using a commercial file delivery service
such as Drop Box. Email delivery is the preferred method of delivery for
smaller data files. There may be size limits with the agency's email £
system or the requestor's email account with respect to the volume, size
or types of emails and attachments that can be sent or received.

What is reasonable and technically feasible for copying and
delivery of electronic records in one situation or for one agency may not
be in another. Not all agencies, especially smaller units of local
government, have the electronic resources of larger agencies and some of
the generalizations in these model rules may not apply every time. If an
agency initially believes it cannot provide electronic records in an
electronic format, it should confer with the requestor and the two parties
should attempt to cooperatively resolve any technical difficulties. See
WAC 44-14-05003. It is usually a purely technical question whether an
agency can provide electronic records in a particular format in a specific
case...

WAC 44-14-05002 "Reasonably locatable" and "reasonably
translatable" electronic records.

a. Agencies are required to keep records organized. It is a common misperception that an
agency’s obligations under the PRA begin when someone requests records. In fact, the PRA
requires agencies to keep public records organized by adopting and enforcing rules. RCW
42.56.100. Nonetheless, many agencies have failed to adopt proper policies and have allowed
large amounts of disorganized public records to accumulate, particularly in email accounts.

The existing rule reinforces the expectation of agencies and requestors that agency records may
be disorganized, requiring keyword searches to locate responsive records. WCOG proposes

additional language to clarify that (i) agencies are supposed to keep their records organized and
(ii) the fact that records may have become disorganized does not make the records unlocatable.

b. Copying paper records is not translation of electronic records. As explained in WCOG’s
comments on WAC 44-14-050 (above), the concept of reasonably translatable records should not
be applied to copying paper records. Existing WAC 44-14-05002, like WAC 44-14-05001,
contains language about scanning paper documents that does not belong in this rule. WCOG
proposes deleting that language from the rule.

c. PDF is a standard file format. Existing WAC 44-14-05002 and the AGO Proposal at 39
contain two references to “Adobe Acrobat PDF®.” WCOG proposes revising these rules to
reflect the fact that PDF is an open file standard that does not require Adobe software.
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d. WCOG’s proposed revised rule. WCOG proposes amending WAC 44-14-050002 as
follows: : .

WAC 44-14-05002 "Reasonably locatable" and "reasonably
translatable” electronic records. (1) "Reasonably locatable"
electronic records. The act obligates an agency to provide nonexempt
"identifiable ... records." RCW 42.56.080. An "identifiable record" is
essentially one that agency staff can "reasonably locate." WAC 44-14-
04002(2). Therefore, a general summary of the "identifiable record"
standard as it relates to electronically locating public records is that the act
requires an agency to provide a nonexempt "reasonably locatable" record.
This does not mean that an agency can decide if a request is "reasonable”
and only fulfill those requests. Rather, "reasonably locatable" is a
concept, grounded in the act, for analyzing electronic records issues.

Agencies are required to adopt and enforce reasonable rules to
protect public records from disorganization or destruction. RCW
42.56.100. An agency’s failure to comply with this requirement does not
relieve the agency from its obligation to produce reasonably locatable
records or make any public record not reasonably locatable.

In general, a "reasonably locatable" electronic record is one which
can be located by the subject matter of the record or with typical search
features and organizing methods contained in the agency's current
software. For example, a retained email containing the term "XYZ" is
usually reasonably locatable by using the email program search feature.
However, ((ar)) some email search ((feature-has)) features have
limitations, such as not searching attachments, but ((is)) are a good
starting point for the search. Information might be "reasonably locatable"
by methods other than a search feature. For example, a request for a
copy of all retained emails sent by a specific agency employee for a
particular date is "reasonably locatable" because it can be found utilizing a
common organizing feature of the agency's email program, such as a
chronological "sent" folder. Another indicator of what is "reasonably
locatable" is whether the agency keeps the information in a particular way
for its business purposes. For example, an agency might keep a

“database of permit holders including the name of the business. The
agency does not separate the businesses by whether they are publicly
traded corporations or not because it has no reason to do so. A request
for the names of the businesses which are publicly traded is not
"reasonably locatable" because the agency has no business purpose for
keeping the information that way. In such a case, the agency should
provide the names of the businesses (assuming they are not exempt from
disclosure) and the requestor can analyze the database to determine
which businesses are publicly traded corporations.
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(2) "Reasonably translatable" electronic records. The act
requires an agency to provide a "copy" of nonexempt records (subject to
certain copying charges). RCW 42.56.070(1) and 42.56.080. To provide
a photocopy of a paper record, an agency must take some reasonable
steps to mechanically translate the agency's original document into a
useable copy for the requestor such as copying it in a copying machine, or
scanning it fo create a PDF file ((into-Adobe-AcrobatPDE®)). Similarly,
an agency must take some reasonable steps to prepare an electronic
copy of an electronic record or a paper record. Providing an electronic
copy is analogous to providing a paper record: An agency must take
((reasonable)) steps to translate the agency's original into a useable copy
for the requestor, if it is reasonable and feasible for it to do so.

The "reasonably translatable" concept typically operates in two

((threekinds-of)) situations:
((()—-An-ageney-has-only-a-paperrecord;

——{bY)) (@) An agency has an electronic record in a generally
commercially available format (such as a Windows® product); or

((¢e))) (b) An agency has an electronic record in an electronic
format but the requestor seeks a copy in a different electronic format.

The following examples assume no redactions are necessary.

((€n)) () Agency has eléctronic records in a generally
commercially available format. \When an agency has an electronic
record...

WCOG has no comments on the AGO’s proposed revisions to WAC 44-14-05002(2)(ii) or (iii),
except that those subsections should be renumbered when subsection (2)(i) is deleted. WCOG
has no comments on the AGO’s proposed revisions to WAC 44-14-05002(3).

WAC 44-14-05003 Parties should confer on technical issues.
WCOG has no comments on the AGO proposed revisions to WAC 44-14-05003.
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WAC 44-14-05004 Customized access.

WCOG has no comments on the AGO proposed revisions to WAC 44-14-05004.

WAC 44-14-05005 Relationship of Public Records Act to court
rules on discovery of "electronically stored information.”

WCOG has no comments on the AGO proposed revisions to WAC 44-14-05005.

EXEMPTIONS
WAC 44-14-060 et seq.

WCOG proposes revising the existing rule as follows:
WAC 44-14-060 Exemptions.

(1) The Public Records Act provides that a number of types of
documents are exempt from public inspection and copying. In addition,
documents are exempt from disclosure if any "other statute" exempts or
prohibits disclosure. Requestors should be aware of the following
exemptions, outside the Public Records Act, that restrict the availability of
some documents held by (name of agency) for inspection and copying:

(List other laws)

(2) The (agency) is prohibited by statute from disclosing lists of
individuals for commercial purposes.

(3) The (name of agency) will adopt and enforce specific rules for
organizing its public records to prevent commonly-asserted exemptions
from causing excessive delay or disruption in responding to a PRA

request.
WAC 44-14-06001

WCOG concurs in the AGO’s proposed amendments to WAC 44-14-06001..
WAC 44-14-06002

a. No “summary” of exemptions is needed. The AGO proposal would repeal much of WAC
44-14-06002 (summary of exemptions). The AGO proposal notes that the comments can
become quickly outdated as the legislature amends or enacts exemptions. WCOG concurs, and
also notes that the purpose of the model rules is not to interpret PRA exemptions or case law, but
to help agencies comply with the PRA, specifically including RCW 42.56.100. Deletion of the
incomplete and outdated summary of exemptions allows the model rules to focus on their actual

purpose.
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WCOG concurs in the AGO’s proposed additional paragraph at the end of section 06002, which
is included in WCOG’s proposed rule. WCOG proposes to rename and revise WAC 44-14-
06002 as follows:

WAC 44-14-06002 ((Suwmmary-ofe)) Exemptions. (((H
General)) The act and other statutes contain hundreds of exemptions

from disclosure and dozens of court cases interpret them. A full treatment
of all exemptions is beyond the scope of the model rules. For a
discussion of several commonly used exemptions, see these documents
on the attorney general's office web site: Open Government Resource
 Manual at http://www.atg.wa.gov/open-government-resource-manual (the
manual contains a discussion and summaries of many exemptions, links
to statutes, and links to many court decisions and several attorney general
opinions); the code reviser's annual list of exemptions in the state code,
available at http://www.atg.wa.gov/sunshine-committee; and a guidance
document on the attorney-client privilege and work-product doctrine,
available at http://www.atg.wa.gov/model-rules-public-disclosure.

b. Agencies must have rules to deal with common exemptions. RCW 42.56.100 requires
agencies to “adopt and enforce reasonable rules and regulations...[to] provide for the fullest
assistance to inquirers and the most timely action” on PRA requests. In order to comply with
this statute agencies must adopt and enforce specific rules for organizing public records to
prevent common exemptions from causing excessive delay or disruption in responding to a PRA
request. WCOG is not aware of any agency that has actually adopted such rules. Consequently,
responses to many PRA requests take much longer than they should.

For example, WCOG is not aware of any agency that requires its attorneys to identify privileged
communications as such, or to keep privileged information (or work product) separate from
nonexempt records. As a result, agency responses to requests for records are substantially
delayed by the agency’s need to review and redact potentially privileged records, and excessive
redaction is commonplace. Many agencies and their attorneys make little or no effort to organize
their litigation files unless and until a PRA request is made. These agencies are violating RCW
42.56.100 by failing to adopt and enforce rules that would produce the most timely possible
action on requests for records.

WCOG suggests adopting model rules to address the organization of records in light of various
commonly-asserted exemptions. The following proposed rules address just a few of the most
common public record exemption and organization problems that WCOG has encountered. This
is far from an exhaustive list. Each agency that routinely redacts information pursuant to certain
exemptions should adopt and enforce specific rules to organize its records to minimize the need
to review and redact information subject to such exemptions.

c. Attorney-client privilege. Agencies need to adopt and enforce rules that require agency
attorneys to clearly document each legal matter, identify the attorney and client officer in charge,
state the subject matter, and provide a matter number or name to be consistently used on all
records. Agencies also need to adopt and enforce rules for the organization of legal files to
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‘minimize the need for time-consuming review and to avoid unnecessary redaction and
unnecessary arguments about the scope of attorney-client privilege exemptions.

(1) Attorney-client privilege. Agency legal files are subject to
public records requests, and must be produced to the extent they contain
material that is not privileged, work product, or otherwise exempt from
disclosure. Agencies and their attorneys should recognize that failure to
properly organize and identify exempt material in legal records can cause
unnecessary and time-consuming delays in responding to public records
requests, and can interfere with the agency’s obligation to provide fullest
assistance to requesters. Accordingly, agencies and their attorneys shall
assure proper organization of legal files, and identification of privileged or
potentially privileged material, including without limitation through the
following practices. :

Each agency’s attorney, prosecuting attorney or law department
shall maintain a list, in a common, convenient electronic format, of all
agency litigation and discrete identifiable legal matters, including (i) the
case name and court, if any, (ii) a file name or number to be used in all
agency documents relating to the matter, (iii) the attorney(s) in charge of
the matter, and (iv) the agency personnel who have decision-making
authority and/or access to privileged information about the matter. The list
shall be available to all agency employees as well as the public, and to the
extent possible shall not contain any exempt information whatsoever.
Each agency’s PRA officer shall ensure that the agency’s legal matter list
is kept up to date, and that agency attorneys and their staffs are including
the required file name and/or number on all related records.

Agency attorneys should, whenever possible, identify attorney-
client privileged records as such by (i) making a conspicuous notation
such as “*ATTORNEY-CLIENT PRIVILEGED **** in the subject line,
header or footer of every privileged document, and (ii) identifying the legal
matter by its approved file name or number. Agency attorneys shall not
designate records as privileged absent a well-founded belief that the
records are privileged. Agency attorneys should avoid mixing privileged or
otherwise protected information and non-exempt information in a single
document, and should encourage those with whom they communicate to
segregate privileged communications into separate records. Where
privileged legal advice is mixed with hon-exempt communications, the
privileged portion of the document should be clearly identified so that it
can be redacted without legal review.

d. Work product. Agencies need to adopt similar rules for work product.

(2) Records relevant to a controversy (work product). Each
agency’s PRA officer shall ensure that the agency’s list of legal matters
required by .subsection (1) is kept up to date, and that agency attorneys

57
Page 161



Nancy Krier, AGO

and their staffs are including the required file name or number on all
records that contain work product. Because the exemption in RCW
42.56.290 only applies to records that are relevant to a controversy, no
agency will redact any information pursuant to that exemption unless and
until the agency has specifically identified the relevant controversy and/or
updated the agency’s legal matter list accordingly.

Agency attorneys should, whenever possible, identify records that
contain attorney work product as such by (i) making a conspicuous
notation such as ““**ATTORNEY WORK PRODUCT - PRIVILEGED **** in
the subject line, header or footer of every document containing work
product, and (ii) identifying the legal matter by its approved file name
and/or number. Agency attorneys shall not designate records as exempt
under RCW 42.56.290 absent a well-founded belief that the records are
exempt. Agency attorneys should avoid mixing privileged legal advice,
including attorney theories and mental impressions exempt under RCW
42.56.290, with ordinary work product in a single document.

e. Litigation correspondence and pleading files. Litigation involving agencies is a frequent
subject of PRA requests. It is a well-established best-practice for attorneys to maintain
organized chronological files of (i) pleading and (ii) external correspondence, including email,
relating to a legal matter. Yet in WCOG’s experience many agency attorneys fail to maintain
organized correspondence and pleading files, requiring searches for responsive records that
should already be in organized files. Agencies need to adopt rules requiring their attorneys to
keep organized chronological correspondence and pleading files in all agency legal matters.

(3) Litigation correspondence and pleading files. Each
agency attorney shall maintain organized chronological files of (i) all
external correspondence, including email, and (ii) all pleadings, for each
separate agency legal matter. Such files shall be kept in electronic format
and in the possession of the agency itself, and shall not contain any
exempt information so that copies of the files can be quickly provided to
requestors without the need for any review of the records.

f. Common Interest and Joint Defense Agreements. WCOG has seen numerous examples of
agencies claiming that records shared with other agencies or parties are exempt under the
common interest and/or joint defense doctrines where the agencies have no written agreement or
other documentation to support such claims. WCOG has also seen written common defense
agreements that made no attempt to define the scope of the underlying common interest. WCOG
has seen agencies erroneously assume that a common interest agreement makes all
communications between the parties privileged, even where the parties have conflicting rights
and liabilities on other issues. The failure to properly document the existence of an alleged
common interest resulted in litigation in Kittitas County v. Allphin, 195 Wn. App. 355, 381 P.3d
1202 (2016), review granted, (2017). Although it is possible to create a common interest or joint
defense agreement without a written agreement, such practice should be prohibited.
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(4) Common interest and joint defense agreements. No
record shared with any party or person outside the agency shall be
withheld as exempt under either the common interest or joint defense
doctrines unless the attorneys for all parties to the common interest or
joint defense have stated in a written agreement (i) who the parties to the
agreement are, (ii) what the specific common interests and/or joint
defenses are, and (iii) that the parties intend and agree to share
confidential information within the scope of the specifically identified
common interests and/or joint defenses. Whenever records subject to a
common interest or joint defense claim are requested the agency will
provide the requestor with a copy of the written agreement as part of the
explanation of redactions required by RCW 42.56.210(3). The written
agreement shall be filed in the correspondence file required by subsection
(3). The written agreement shall not contain any exempt information and
shall not be redacted. Whenever a party to a joint defense or common
interest agreement sends confidential information to another party
pursuant to the agreement the shared document(s) shall have a
conspicuous notation that the information is governed by the specific

“agreement identified by name and date.

g. Passwords. Agencies need to adopt rules to prevent passwords from requiring redaction of
otherwise nonexempt records. WCOG recently had an agency redact old conference call
passwords from dozens of nonexempt email records rather than simply changing the password.
Many modern conference call systems can generate a different password for each conference
call, eliminating the need to change passwords manually. Otherwise, passwords should be sent
in separate documents that serve no other purpose except to convey or record a password. It is
particularly important to avoid the need to redact passwords from emails, which could otherwise
be produced in native format and without redaction. ‘

() Passwords. Each agency shall. adopt and enforce rules to
prohibit the inclusion of exempt passwords (or access codes) in
documents created for any reason other than to communicate or
document such passwords. When a non-exempt record containing an
exempt password is requested the PRA officer will instruct the person
whose password is at issue to change the password and to avoid -
including passwords in honexempt records in the future. When a non-
exempt email record containing an exempt password is requested the
agency will instruct the person whose password is at issue to change the
password and then produce the email without redacting the password.

Each agency shall instruct its officers and employees who use
conference call systems that conference call passwords and access codes
will not be redacted under RCW 42.56.420(4) and that such passwords
should be changed on a regular basis.
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COSTS OF PROVIDING COPIES OF PUBLIC RECORDS
WAC 44-14-070 et seq.

WAC 44-14-070

The AGO proposal makes extensive changes to WAC 44-14-070. WCOG concurs in those
changes except as follows:

a. Statutory default costs. The AGO proposal adds a new paragraph (3) to address statutory
default costs (shown below). WCOG proposes revisions to the last sentence of this new
paragraph as follows (because this is a new paragraph the underlining in the AGO proposal is not
shown here):

(3) (Alternative) Statutory default costs. (/f the agency deter-
mines it will not charge actual costs for copies but instead will assess
statutory costs, it must have a rule or regulation declaring the reasons
that determining actual costs would be unduly burdensome). The (name
of agency) is not calculating actual costs for copying its re-cords
because to do so would be unduly burdensome for the following
reasons: The (name of agency) does not have the resources to conduct a
study to determine actual copying costs for all its records; to con- duct
such a study would interfere with other essential agency functions;
and, through the legislative process, the public and requestors have
commented on and been informed of authorized fees and costs provided
in the Public Records Act including. RCW 42.56.120 and other laws.
Therefore, in order to timely implement a fee schedule consistent with
the Public Records Act, it is more cost efficient, expeditious and in the
public interest for the (name of agency) to adopt the state legislature's

approved fees and costs ((fer—mest—ef—the—éname—ef—ageney)—reeerde

seheduJe—)) for the agency records as authorlzed in RCW 42. 56 120

except for unique identified records for which actual costs can be
determlned ., or where the agency decides to waive charqr ing costs.

29

b. Processing payments The AGO proposal adds new heading (5) for “processing payments
and adds language relating to customized service. WCOG concurs in those changes. However,
- there is no language in the PRA that requires pre-payment of all costs, only payment prior to
providing an installment. WCOG proposes deleting text from the existing rule as follows:

(5) Processing payments. Before beginning to make the
copies or processing a customized service, the public records officer or
designee may require a deposit of up to ten percent of the estimated
costs of copying all the records selected by the requestor. The public
records offlcer or deS|gnee may ((alse)) reqUIre the payment ((ef—the

paymeni)) of the costs of copylng an mstallment before prowdlng that
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installment. The (name of agency) will not charge sales tax when
it makes copies of public records.

WAC 44-14-07001

The AGO proposal makes extensive changes to WAC 44-14-07001. WCOG concurs in those
changes except as follows: '

c. Copy charges. The AGO proposal makes extensive revisions to subsection (2) relating to
actual costs. WCOG concurs in those changes.

However, the existing rule contains text suggesting. comparison with commercial copying
centers. This text should be deleted because this advice is not based on actual or default costs.
Also, the rule should be revised to include the requirement in RCW 42.56.120 that an agency
“shall use the most reasonable cost-efficient method available to the agency as part of its normal
operations.”

WCOG proposes revising the existing rule as follows:

The actual costs include the actual cost of the paper and the per

page cost for use of agency copying (including scanning) equipment;
the actual cost of the electronic production .or file transfer of the record;
the use of any cloud-based data storage and processing service; costs -
directly incident to the cost of postage or delivery charges and the
cost of any container or envelope used; and, the costs directly incident to
transmitting such records in_an electronic format, including the cost of
any transmission charge and the use of any physical media device
provided by the agency. An agency may include staff salaries, benefits or
other general administrative or overhead charges only if those costs
are directly related to the actual cost of copying the public records. Staff
time to copy and send the records may be included in an agency's actual
costs. An agency's calculations and reasoning need not be elaborate but
should be detailed enough to allow a requestor or court to determine if
the agency has properly calculated its copying charges. ((Ar—ageney

alalala omn alaladal ommae

section, an agency shall use the most reasonable, cost-efficient method
available to the agency as part of its normal operations.

2. The costs of staff time is allowed only for making copies. An agency cannot charge for
staff time for locating records or other noncopying functions. See RCW ((42.17.300/))
42.56.120. ("No fee shall be charged for locating public documents and making them
available for copying.")((.)) ’
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d. Estimate of costs for requestor. The AGO proposal adds a new paragraph (5) to address

estimates of costs (shown below). WCOG proposes revisions to the new AGO paragraph, for

clarity, as follows (because this is a new paragraph the underlining in the AGO proposal is not
shown here):

(5) Estimate of costs for requestor. If a requestor asks,
an agency must provide a summary of the applicable charges, or the
cost of customized service charges, before copies are made and the
requestor may revise the request to reduce ((the—numbepef—eemes—te
be—made—thus)) the applicable charges. RCW 42.56.120(2)(f). An
agency must also provide a requestor, in advance, information
concerning customized service charges if the request involves
customized service. RCW 42.56.120(3).

e Informing requestor that inspection is free. The AGO proposal would delete a portion of
the existing rule as shown here:

Sometimes a requestor will choose to pay for the copying of
a large batch of records without inspecting them. This is allowed((;
provided-that-therequesterisinformed-thatrspectionds-free)). In-
forming the requestor on a request form that inspection is free is
sufficient.

WCOG opposes this change because, without the deleted text, the last sentence does not make
sense.

f. Use of outside vendor. The AGO proposal adds new text to paragraph (7) relating to outside
vendors. WCOG concurs in the AGO’s changes with additional changes. The AGO proposal
contains an erroneous citation to “RCW 42.56.080(4)” that should be changed to “RCW
42.56.120(4).” WCOG proposes an additional sentence addressing another example of an

- alternative fee arrangement.

WCOG proposes revising the existing rule as follows:

(((®))) (7) Use of outside vendor. Typically an agency makes the
requested copies. However, an agency is not required to copy records
at its own facilities. An agency can send the project to a commercial
copying center and bill the requestor for the amount charged by the
vendor.3 An agency is encouraged to do so when an outside vendor
can make copies more quickly and less expensively than an agency. An
agency can arrange with the requestor for him or her to pay the vendor
directly. This is an example of where any agency might enter into an
alternative fee arrangement under RCW 42.56.120(4). Another
example of a possible alternate fee arrangement involves recurring (i.e.
monthly) requests for the same records, which could be provided for a set
fee to the requester without the need for a separate request. An agency

cannot charge the default ((fiteen—cents—perpage—rate)) charges
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when its "actual cost" at a copying vendor is less. The default rates
((is)) are only for agency-produced copies. RCW ((42-44300/)) 42.56.120.

3. ((See-also-Op-Atty-Gen—6-(1991{agency-must-justifyits-copy-charges).)) Benton
County v. Zink, 191 Wn. App. 269, 361 P.3d 801 (2015).

WAC 44-14-07003

WCOG concurs in the AGO’s proposed repeal of WAC 44-14-07003.

WAC 44-14-07004

WCOG concurs in the AGO’s proposed revisioné to WAC 44-14-07004.

WAC 44-14-07005

WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07005.

WAC 44-14-07006

WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07006.

REVIEW OF DENIALS OF PUBLIC RECORDS
WAC 44-14-080 et seq.

| WCOG has no comments on WAC 44-14-080.

WCOG has no comments on WAC 44-14-08001.
WCOG has no comments on WAC 44-14-08002.
WCOG has no comments on WAC 44-14-08003.

The AGO proposal would add a sentence to WAC 44-14-08004 that acknowledges that this rule
is just a brief description of judicial review under the PRA. AGO proposal at 53. The AGO has
proposed revisions to subsections (1), (3), (5), (6) and (7). AGO proposal at 53-56.

The model rules were not intended to address PRA litigation, and the AGO has no authority to
make authoritative pronouncements on matters of PRA law. Furthermore, the existing rule is
inaccurate in a number of respects, and the AGO proposal does not correct these problems.
WCOG believes this entire section should be repealed.

If the entire section is not repealed then a number of revisions are needed.

(1) Seeking judicial review. The AGO proposal would add a sentence to subsection (1),
footnote 1 about the discussion of “final action” in Hobbs v. State, 183 Wn. App. 925, 335 P.3d
1004 (2014). The Hobbs case is a poorly-written and confusing decision of one division of the
Court of Appeals, and that case has already been questioned or rejected by other appellate courts.
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There are numerous pending cases in which the scope and meaning of Hobbs is being litigated.
It is not clear what the Hobbs court meant by final agency action, and the quoted reference to
“final action” proposed by the AGO does nothing to alleviate that confusion. The AGO’s
proposed citation to Hobbs should be rejected.

The second paragraph of WAC 44-14-08001(1) should be revised to clarify that the act provides
a speedy court hearing on whether the agency has violated the act and to remedy such violations
quickly.

The AGO has proposed a new sentence in the second paragraph that “[t]he court proceeding is a
civil action, seeking judicial review.” AGO proposal at 53. WCOG believes this text does not
go far enough to rebut the common misconception that the PRA creates only a special statutory
proceeding. Furthermore, the term “judicial review” commonly means judicial review of a
decision of a quasi-judicial tribunal. The Supreme Court has clarified that an action under the
PRA is an ordinary civil action, that the PRA does not create a special proceeding exclusive of
 other civil procedures, and that normal civil procedures are available in PRA cases. Spokane
Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 104-106, 117 P.3d 1117 (2005).
WCOG proposes revising the rule to explain this more completely.

(2) Statute of limitations. WCOG has no comments on subsection (2) (except that the entire
section is unnecessary and should be repealed).

(3) Procedures. The AGO proposal adds a sentence to subsection (3) about a requestor’s option
to file an ordinary civil case. WCOG proposes minor revisions to this subsection. The proposed
reference to the requestor filing a motion after initiating a PRA case is misleading because a
motion is only one of several litigation events that might follow the filing of PRA case. WCOG
also proposes moving footnote 4 down to include the new sentence. WCOG concurs in the
AGO’s proposed deletion of the last sentence and footnote 6.

(4) Burden of proof. WCOG has no comments on subsection (4) (except that the entire section
is unnecessary and should be repealed).

(5) “Types of cases.” Existing subsection (5) incorrectly states that the PRA “provides three
mechanisms” for court review in PRA cases. This language reinforces the erroneous perception
that the PRA creates only particular statutory procedures and provides only specifically listed
remedies. In fact, every aspect of the liberally-construed PRA can be enforced in superior court,
and PRA cases are ordinary civil cases. In addition to liability for wrongfully withholding
records an agency can be held liable for failing to conduct an adequate search,’ failing to provide

* Neighborhood Alliance of Spokane County v. County of Spokane, 172 Wn.2d 702, 261 P.3d 119 (2011).
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a sufficient exemption log," failing to provide fullest assistance to 1'equestors5 and/or failing to
adopt proper procedures for PRA compliance.® T

Subsection (5) needs to be revised to clarify that the special procedures and remedies mentioned
in the PRA are in addition to ordinary civil procedures and remedies.

(6) “In camera” review. WCOG concurs in the AGO’s proposed revisions to subsection (6).
However, WCOG proposes re-numbering the subsection to “(5)(c)” because in camera review is
just another remedy under the PRA. In addition, the existing rule contains an incorrect citation
to “& 588” in footnote 8 that should be deleted.

(7) Attorneys’ fees, costs, and penalties to a prevailing requestor. Because subsection (7)
also relates to remedies under the PRA, WCOG proposes re-numbering this subsection to
“(5)(d).” See above.

The AGO proposal makes minor revisions to the first paragraph of existing subsection (7).
Those revisions are acceptable and are shown in WCOG’s proposed rule (below).

The AGO proposal adds a new paragraph relating to body cameras and inmates. AGO Proposal
at 55. Those revisions are acceptable and are shown in WCOG’s proposed rule (below).

The existing subsection (7) contains language that narrowly interprets the term “prevailing”
requestor. This language does not acknowledge that a requestor can be partially prevailing and
still be awarded attorney fees. In addition, the language is based on old case law and erroneously
suggests that an agency must wrongfully withhold a record in order to be liable for attorney fees.
In fact, an agency can be held liable for the requestors attorney’s fees for a number of reasons,
including failing to produce a proper exemption log. In Lakewood, 182 Wn.2d 87, the agency
brought an unsuccessful declaratory judgment action against the requestor. The requestor was
awarded attorney fees even though he was not the plaintiff and he did not obtain any relief under
the PRA. Rather than attempt to update this part of the rule to address all the nuances of
attorney’s fees under the PRA this text and the supporting note 12 (former note 11) should be
deleted.

The AGO proposal makes minor revisions (renumbefing and corrected citations) to the next
three paragraphs of the section. Those revisions are acceptable and are shown in WCOG’s
proposed rule (below).

The AGO proposal makes revises the last paragraph of subsection (7) in light of the fact that
penalties are now discretionary under RCW 42.56.550(4). Those revisions are acceptable and
are shown in WCOG’s proposed rule (below).

WCOG’s proposed rule. WCOG proposes revising the rule as follows:

* Lakewood v. Koenig, 182 Wn.2d 87, 343 P.3d 335 (2014).
> ACLU v. Blaine School Dist., 86 Wn. App. 688, 937 P.2d 1176 (1999).

¢ Resident Action Council v. Seattle Housing Authority, 177 Wn.2d 417, 327 P.3d 600 (2013).
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WAC 44-14-080 Review of denials of public records.

(1)  Seeking judicial review. The act provides that an
agency's decision to deny a request is final for purposes of judicial review
two business days after the initial denial of the request. RCW '
((424+320/)) 42.56.520.1 Therefore, the statute allows a requestor to
seek judicial review two business days after the initial denial whether or
not he or she has exhausted the internal agency review process.2 An
agency should not have an internal review process that implies that a
requestor cannot seek judicial review until internal reviews are complete
because RCW ((42-4743204)) 42.56.520 allows judicial review two '
business days after the initial denial.

The act provides a speedy remedy for a requestor to obtain a court
hearing on whether the agency has violated the act, and to obtain relief
from such violations. RCW ((42-47340-(1-and-{2}/)) 42.56.550 (1) and
(2). A court proceedings under the PRA is an ordinary civil action, and is
not limited to the specific procedures set forth in the PRA. The purpose of
the quick judicial procedure is to allow requestors to expeditiously find out
if they are entitled to obtain public records.3 To speed up the court
process, a public records case may be decided merely on the "motion" of

- a requestor and "solely on affidavits." RCW ((4247+340-(H-and-(3)/))
42.56.550 (1) and (3).

'(2) Statute of limitations. The statute of limitations for an
action under the act is one year after the agency's claim of exemption or
the last production of a record on a partial or installment basis. RCW

((42.17-340(8)1)) 42.56.550(6).

(3) Procedure. To initiate court review of a public records
case, a requestor can file a "motion to show cause" which directs the
agency to appear before the court and show any cause why the agency
did not violate the act. RCW ((42-4%-340-(H-and(2)/)) 42.56.550 (1) and
(2).((4)) A requestor can also initiate a civil action against an agency by
filing a summons and complaint.4 The case must be filed in the superior
court in the county in which the record is maintained. RCW ((42-4£340(1)
and{(2))) 42.56.550 (1) and (2). In a case against a county, the case may
be filed in the superior court of that county, or in the superior court of
either of the two nearest adjoining counties. RCW ((42-47-340(5)/))
42.56.550(5). The show-cause procedure is designed so that a
nonattorney requestor can obtain judicial review himself or herself without
hiring an attorney. A requestor can file a motion for summary judgment to
adjudicate the case.5 ((However-meostcases-are-decided-on-a-metionte
shew-causc-6))
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(4) Burden of proof. The burden is on an agency to

demonstrate that it complied with the act. RCW ((42-4+340-(1-and-(2)/))
42.56.550 (1) and (2).

(5) Remedies under the act. ((Iy-pésef—eases—sub}est—te
judicialreview:)) While an action under the PRA is an ordinary civil

_actlon the act prowdes a number of specmc legal remedles ((Ihe—aet

—(b)—"Reasenable—estimate.—")) Estimates. The act permits
((second-form-ofjudicial review-is-when)) a requestor to seek judicial

review of ((ehallenges)) an agency's "reasonable estimate" of the time to
provide a full response or estimated charges for copies. RCW

(42:17.340(2)})) 42.56.550(2).

(e) (b) Injunctive action to prevent disclosure. ((Fhe-third

b T ey e s . i 46
disclosure-ef publierecords:)) RCW ((42443304) 42:66.540-An aection
uhder-this-statute-can-be-initiated-by-the-ageney;a)) An agency, a person

named in a requested ((the-disputed)) record, or a person to whom the
record "specifically pertains((=))," may seek an injunction to prevent

disclosure of the records. The agency or third party seeking to prevent
disclosure has the burden of proving the record is exempt from
disclosure.((#)) 6 The party seeking to prevent disclosure must prove both
the necessary elements of an injunction and that a specific exemption
prevents disclosure.((8)) 7

() (c) “In camera” review by court. The act authorizes a court
to review withheld records or portions of records "in camera." RCW
((4244340(3))) 42.56.550(3). "In camera" means a confidential review
by the judge alone in his or her chambers. Courts are encouraged to
conduct an in camera review because it is often the only way to determine
if an exemption has been properly claimed.((9)) 8

However, in camera review is not always required, and it is up to
the discretion of the trial court.9

A court may have local court rules on Public Records Act cases
and in camera review procedures. In the alternative, an agency should
prepare an in camera index of each withheld record or portion of a record
to assist the judge's in camera review. This is a second index, in addition
to a withholding index provided to the requestor. The in camera index
should number each withheld record or redacted portion of the record,
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provide the unredacted record or portion to the judge with a reference to
the index number, and provide a brief explanation of each claimed
exemption corresponding to the numbering system. The agency's brief
explanation should not be as detailed as a legal brief because the
opposing party will not have an opportunity to review it and respond. The
agency's legal briefing should be done in the normal course of pleadings,
with the opposing party having an opportunity to respond.

The in camera index and disputed records or unredacted portions
of records should be filed under seal. The judge should explain his or her
ruling on each withheld record or redacted portion by referring to the
numbering system in the in camera index. If the trial court's decision is
appealed, the in camera index and its attachments should be made part of
the record on appeal and filed under seal in the appellate court.

(#) (d) Attorneys' fees, costs, and penalties to prevailing
requestor. The act requires an agency to pay a prevailing requestor's
reasonable attorneys’ fees((;)) and costs((and)). In addition, it is within
the discretion of a court to assess a daily penalty against the agency,
considering several factors. RCW ((424+340{4)/)) 42.56.550(4).10 Only
a requestor can be awarded attorneys' fees, costs, or a daily penalty
under the act; an agency or a third party resisting disclosure cannot.((48))
11

A special process regarding attorneys' fees and penalties applies to
actions involving the disclosure of body worn camera recordings governed
by RCW 42.56.240. Another process applies to requests by inmates;
penalties may not be awarded to an inmate unless a court determines the
agency acted in bad faith. RCW 42.56.565.

reasen-1Ht)) In an injunctive action under RCW 42.17.330/42.56.540, the
prevailing requestor cannot be awarded attorneys' fees, costs, or a daily
‘penalty against an agency if the agency took the position that the record
was subject to disclosure.12

The purpose of the act's attorneys' fees, costs, and daily penalty
provisions is to reimburse the requestor for vindicating the public's right to
obtain public records, to make it financially feasible for requestors to do
so, and to deter agencies from improperly withholding records.13
However, a court is only authorized to award "reasonable" attorneys' fees.
RCW ((424£346(4))) 42.56.550(4). A court has discretion to award
attorneys' fees based on an assessment of reasonable hourly rates and
which work was necessary to obtain the favorable result.14 -
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The award of "costs" under the act is for all of a requestor's
nonattorney-fee costs and is broader than the court costs awarded to
prevailing parties in other kinds of cases.15.

day-18)) The penalty range is up to one hundred dollars a day. RCW

42.56.550(4). Courts will consider a nonexclusive list of penalty factors in
determining whether to assess a penalty, and the amount.16

1 Progressive Animal Welfare Soc'y v. Univ. of Wash., 125 Wn.2d 243, 253, 884 P.2d

© 592 (1994) ("PAWS II") (RCW ((42-4+32064)) 42.56.520 "provides that, regardless of
internal review, initial decisions become final for purposes of judicial review after two
business days.").

2 See, e.g., WAC 44-06-120 (attorney general's office internal review procedure
specifying that review is final when the agency renders a decision on the appeal, or the
close of the second business day after it receives the appeal, "whichever occurs first").

3 Spokane Research & Def. Fund v. City of Spokane, 121 Wn. App. 584, 591, 89 P.3d
319 (2004), reversed on other grounds, 155 Wn.2d 89, 117 P.3d 1117 (2005) ("The
purpose of the PDA is to ensure speedy disclosure of public records. The statute sets
forth a simple procedure to achieve this.").

4 See generally Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 117
P.3d 1117 (2005).

5 Id. at 106.

Z)) 6 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 735, 744,
958 P.2d 260 (1998)

((8)) Z PAWS II, 125 Wn.2d at 257-58. See also SEIU Healthcare 775 NW v. State et al,
198 Wn. App. 745, X P.3d X (2017) (party seeking injunction under RCW 42.56.540 must
show that (1) record pertains to that party, (2) exemption applies, and (3) disclosure
would not be in the public interest and would substantially and irreparably harm the party
or a vital governmental function.)

((9)) 8 Spokane Research & Def. Fund v. City of Spokane, 96 Wn. App.
568, 577((-8&-588)), 983 P.2d 676 (1999), review denied, 140 Wn.2d 1001,
999 P.2d 1259 (2000).

9 Block v. City of Gold Bar, 189 Wn. App. 262, 355 P.3d 122 (2015); Nissen v. Pierce
County, 182 Wn.2d 863, 357 P.3d 45 (2015).

10 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004) (factors).
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((40)) 11 RCW ((42-14£340(4)4)) 42.56.550(4) (providing award only for "person"
prevailing against "agency"); Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680,
691-92, 13 P.3d 1104 (2000) (third party resisting disclosure not entitled to award).

12 Confederated Tribes, 135 Wn.2d at 757;_ Doe V. Washihqton State Patrol, 185 Wn.2d

363, 374 P.3d 63 (2016). -

13- Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 115, 975
P.2d 536 (1999) ("ACLU II") ("permitting a liberal recovery of costs is consistent with the
policy behind the act by making it financially feasible for private citizens to enforce the
public's right to access to public records.").

14 Id. at 118.

15 /d. at 115.

16 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004).

Acknowledgments. WCOG would like to thank all of the members of the WCOG Legal
Committee who contributed their efforts to these comments and proposed rules, including
William Crittenden, Michele Earl-Hubbard, Judy Endejan, Kathy George, Mike Kahrs and Eric
Stahl. : '

Thank you for your consideration.

Toby Nixon
President
Washington Coalition for Open Government

70
Page 174



Appendix A: WCOG’s proposed amendments to WAC Chap. 44-14.

INTRODUCTORY COMMENTS
WAC 44-14-00001 et seq.

WAC 44-14-00001 Statutory authority and purpose.

[WCOG concurs in the AGO’s propoéed amendments to WAC 44-14-00001.]
WAC 44-14-00002 Format of Model Rules

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00002.]

WAC 44-14-00003 Model rules and comments are nonbinding

WAC 44-14-00003 Model rules and comments are nonbinding. The model
rules, and the comments accompanying them, are advisory only and do not bind any
agency. Accordingly, many of the comments to the model rules use the word "should"
or "may" to describe what an agency or requestor is encouraged to do. The use of the
words "should" or "may" are permissive, not mandatory, and are not intended to create
any legal duty. ' ~

While the model rules and commehts are nonbinding, they should be carefully
conS|dered by requestors and agencnes ((Ihe—medel—mles—and—eemments—were

va-nety—eﬁnie#es%ed—pa#tes—)) Local agencies are encouraqed to conS|der them in

establishing local ordinances implementing the act. RCW 42.56.570. Agencies are
required to adopt and enforce rules pursuant to RCW 42.56.100 whether or not
agencies adopt these model rules in whole or in part. Local agencies should consult
these model rules when establishing their own local ordinances.

WAC 44-14-00004 Recodification of the act

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00004.]
WAC 44-14-00005 Training is crifical

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00005.]
WAC 44-14-00006 Additional resources

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00006.]

APPENDIX A-1

Page 175



AUTHORITY AND PURPOSE
WAC 44-14-010 et seq.

WAC 44-14-010 Authority and purpose.

WAC 44-14-010 Authority and purpose. (1) RCW ((42-474260(1/))
42.56.070(1) requires each agency to make available for inspection and copying
nonexempt "public records" in accordance with published rules. The act defines "public
record" at RCW 42.56.010(3) to include any "writing containing information relating to
the conduct of government or the performance of any governmental or proprietary
function prepared, owned, used, or retained" by the agency. RCW ((42-47+2606(2)))
42.56.070(2) requires each agency to set forth "for informational purposes" every law, in
addition to the Public Records Act, that exempts or prohibits the disclosure of public
records held by that agency.

(2) The purpose of these rules is to establish the reasonable rules and
regulations that precedures (name of agency) will enforce pursuant to RCW 42.56.100
fellew in order to protect provide fullest assistance to requesters, provide the most
timely possible action on requests, public records from damage or disorganization and
provide full access to public records. These rules provide information to persons
wishing to request access to public records of the (name of agency) and establish
processes for both requestors and (name of agency) staff that are designed to best
assist members of the public in obtaining such access.

(3) The purpose of the act is to provide the public full access to information
concerning the conduct of government, mindful of individuals' privacy rights and the
desirability of the efficient administration of government. The act, ((and)) these model
rules, and the rules adopted by (name of agency) will be interpreted in favor of
disclosure. In carrying out its responsibilities under the act, the (name of agency) will be
guided by the provisions of the act describing its purposes and interpretation.

WAC 44-14-01001 Scope of coverage of Public Records Act

WAC 44-14-01001 Scope of coverage of Public Records Act. The act
applies to an "agency." RCW ((42-4£260(14)) 42.56.070(1). "Agency' includes all state
agencies and all local agencies. 'State agency' includes every state office, department,
division, bureau, board, commission, or other state agency. 'Local agency' includes
every county, city, town, municipal corporation, quasi-municipal corporation, or special
purpose district, or any office, department, division, bureau, board, commission, or
agency thereof, or other local public agency." RCW ((42-4#0206(2)})) 42.56.010(1).

Court ((files-and)) records, judges' files, and the records of judicial branch
agencies are not subject to the act.1 Access to these records is governed by court
rules and common law. The model rules, therefore, do not address access to court or
judicial branch records.
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An entity which is not an "agency" can still be subject to the act when it is the
functional equivalent of an agency. Courts have applied a four-factor, case-by-case
test. The factors are:

(1) Whether the entity performs a government function;
(2) The level of government .funding;
(3) The extent of government involvement or regulation; and

(4) Whether the entity was created by the government((—Op-Alty-Gen-—2
(2002))).2

Some agencies, most notably counties, are a collection of separate quasi-
autonomous departments which are governed by different elected officials (such as a
county assessor and prosecuting attorney). The act includes a county "office" as an
agency. RCW 42.56.010(1). However, the act ((defines)) also includes the county as a
whole as an "agency" subject to the act. |d. (REW-4247020¢2}))). An agency should
coordinate responses to records requests across departmental lines_as needed to
ensure that each agency as a whole properly responds to request for records. ((RGW
42 47.253(1))) _Some counties may have only one public records officer for the entire
county; others may have public records officers for each county official or department.
But each county and city is an agency under the PRA and must have a public records
officer for the entire county or city. The act does not require a public agency that has a
records request directed to it to coordinate its response with other public agencies.3
Regardless, public records officers must be publicly identified. RCW 42.56.580 (2) and
(3) (agency's public records officer must "oversee the agency's compliance" with act).

WAC 44-14-00002 Requirement that agencies adopt reasonable
regulations for public records requests.

WAC 44-14-00002 Requirement that agencies adopt reasonable
regulations for public records requests. The act provides: "Agencies shall adopt
and enforce reasonable rules and regulations...to provide full public access to public
records, to protect public records from damage or disorganization, and to prevent .
excessive interference with other essential functions of the agency.... Such rules and
regulations shall provide for the fullest assistance to inquirers and the most timely
possible action on requests for information." RCW ((42-44290/)) 42.56.100. Therefore,
an agency must adopt and enforce "reasonable" regulations providing for the "fullest
assistance" to requestors and the "most timely possible action on requests."

At the same time, an agency ((‘s-regulations)) must adopt and enforce
reasonable rules and regulations to "protect public records from damage or
disorganization" and "prevent excessive interference" with other essential agency
functions. Another provision of the act states that providing public records should not
"unreasonably disrupt the operations of the agency." RCW ((42-47-270/)) 42.56.080.
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This provision allows an agency to take reasonable precautions to prevent a requestor
from being unreasonably disruptive or disrespectful to agency staff.

[optional text based on AGO proposal] The act also provides that state agencies
“are to publish a rule in the Washington Administrative Code (WAC) and local agencies
are to make publicly available at the central office guidance for the public that includes
where the public may obtain information and make submittals and requests. RCW
42.56.040. ' ‘

WAC 44-14-01003 Construction and application of act.

WAC 44-14-00003 Construction and application of the act. The act
declares: "The people of this state do not yield their sovereignty to the agencies that
serve them. The people, in delegating authority, do not give their public servants the
right to decide what is good for the people to know and what is not good for them to
know. The people insist on remaining informed so that they may maintain control over
the instruments that they have created." RCW ((42-4%£254/)) 42.56.030. The initiative
creating the act further provides: "... mindful of the right of individuals to privacy and of
the desirability of the efficient administration of government, full access to information
concerning the conduct of government on every level must be assured as a
fundamental and necessary precondition to the sound governance of a free society."
RCW ((424+040(11))) 42.17A.001(11). The act further provides: "Courts shall take into
account the policy of (the act) that free and open examination of public records is in the
public interest, even though such examination may cause inconvenience or
embarrassment to public officials or others." RCW ((42-47-340(3)/)) 42.56.550(3).

Because the purpose of the act is to allow people to be informed about

~ governmental decisions (and therefore help keep government accountable) while at the
same time being "mindful of the right of individuals to privacy," it should not be used to
obtain records containing purely personal information that has absolutely no bearing on
the conduct of government.1

The act emphasizes ((three-separate-times)) that it must be liberally construed to
effect its purpose, which is the disclosure of nonexempt public records. RCW
((4247040,-4247-251/)) 42.56.030((42-4%920-1)). The act places the burden on the
agency of proving that refusal to permit public inspection and copying is in accordance
with a statute that exempts or prohibits disclosure in whole or in part of specific

information or records, and/or ((a—reee\cd~rs—net—sub}eet—t9-é+seleswe-e¥)) that its estimate

of time to provide a full response is "reasonable." RCW ((4247-340{1)-and-(2})
42.56.550 (1) and (2). The act also encourages disclosure by awarding a prevailing or

partially-prevailing requestor reasonable attorneys fees, costs. In addition, (and) a daily
- penalty if the agency fails to meet its burden of proving the record is not subject to
disclosure, ((erits-estimate-is-not"reasonable:")) RCW ((42-44340{4)/)) 42.56.550(4).

An additional incentive for disclosure is RCW ((42-17-258)) 42.56.060, which
provides: "No public agency, public official, public employee, or custodian shall be
liable, nor shall a cause of action exist, for any loss or damage based upon the release
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of a public record if the public agency, public official, public employee, or custodian
acted in good faith in attempting to comply" with the act.

1 See King County v. Sheehan, 114 Wn. App. 325, 338, 57 P.3d 307 (2002) (referring to
the ((three)) legislative intent provisions of the act as "the thrice-repeated legislative
mandate that exemptions under the Public Records Act are to be narrowly construed.")

AGENCY DESCRIPTION—CONTACT INFORMATION
—PUBLIC RECORDS OFFICER
(WAC 44-14-020 et seq.)

WAC 44-14-020 Agency description—Contact information—Public -
records officer :

WAC 44-14-020 Agency description—Contact information—Public
records officer. (1) The (hame of agency) (describe services provided by agency).
The (name of agency's) central office is located at (describe). The (name of agency) has
field offices at (describe, if applicable).

(2) Any person wishing to request access to public records of (agency), or
seeking assistance in making such a request should contact the public records officer of
the (name of agency):

Public Records Officer
(Agency)

(Address)

(Telephone number)

((Craxnumber))

(email)

Information is also available at the (name of agency's) web site at (web site
address).

(3) The public records officer will oversee compliance with the act but another
(name of agency) staff member may process the request. Therefore, these rules will
refer to the public records officer "or designee." The public records officer ((er-designee
and-the(name-of-agency))) will ensure that (name of agency) actually enforces the
reasonable rules adopted by (name of agency) to provide the "fullest assistance" to
requestors; create and maintain for use by the public and (name of agency) officials an
index to public records of the (name of agency, if applicable); ensure that public records
are protected from damage or disorganization; and prevent fulfilling public records
requests from causing excessive interference with essential functions of the (name of
agency).

WAC 44-14-02001 - Agency must publish its procedures
| [WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00004.]
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WAC 44-14-02002 Public records officers

WAC 44-14-02002 Public records officers. An agency must appoint a
public records officer whose responsibility is to serve as a "point of contact" for
members of the public seeking public records and to “oversee the agency's compliance”
with the PRA, including the enforcement of reasonable rules pursuant to RCW
42.56.100. RCW ((424+283(1H)) 42.56.580(1). The purpose of this requirement is to
provide the public with one point of contact within the agency to make a request. A
state agency must provide the public records officer's name and contact information by
publishing it in the state register. RCW 42.56.580(2). A state agency is encouraged to
provide the public records officer's contact information on its web site. A local agency
must publish the public records officer's name and contact information in a way
reasonably calculated to provide notice to the public such as posting it on the agency's

web site. RCW ((42.17-253(3))) 42.56.580(3).

The public records officer is not required to personally fulfill requests for public
records. A request can be fulfilled by an agency employee other than the public records
officer. If the request is made to the public records officer, but should actually be
fulfilled by others in the agency, the public records officer should route the request to
the appropriate person or persons in the agency for processing. An agency is not
required to hire a new staff member to be the public records officer.

AVAILABILITY OF PUBLIC RECORDS
WAC 44-14-030 et seq.

WAC 44-14-030 Availability of public records

WAC 44-14-030 Availability of public records. (1) Hours for inspection
of records. Public records are available for inspection and copying during normal
business hours of the (name of agency), (provide hours, e.g., Monday through Friday,
8:00 a.m. to 5:00 p.m., excluding legal holidays). Records must be inspected at the
offices of the (name of agency). Many public records are also available for inspection
and copying on the (name of agency's) web site at any time, at no cost.

(2) Records index. (/f agency keeps an index.) An index of public records is
available for use by members of the public, including (describe contents). The index
may be accessed online at (web site address). (If there are multiple indices, describe
each and its availability.)

(If agency is local agency opting out of the index requirement.) The (name of
agency) finds that maintaining an index is unduly burdensome and would interfere with
agency operations. The requirement would unduly burden or interfere with (name of
agency) operations in the following ways (specify reasons).

(3) Organization of records. The (hame of agency)_shall adopt and enforce

reasonable rules and regulations to ((willmaintain-itsrecords-in-areasenably-organized
manper—The-(hame-efagencyrwill-take reasenable-aetions-te)) protect records from
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damage and disorganization. A requestor shall not take (name of agency) records from
(name of agency) offices without the permission of the public records officer or
designee. A variety of records is available on the (name of agency) web site at (web
site address). Requestors are encouraged to view the documents available on the web
site prior to submitting a records request.

(4) Making a request for public records. (a) Any person wishing to inspect or
copy public records of the (name of agency) should make the request in writing((._The
request may be made)) on the (name of agency's) request form or through an online
portal, or by letter, fax (if the agency uses fax), or email addressed to the public records
officer at the email address publicly designated by (name of agency), or by submitting
the request in person at (name of agency and address). The request may include ((and

neluding)) the following information: ((

Contaot mformatlon suffrc;lent for the agency to respond to the request

o Identification of the public records adequate for the public records officer or
designee to locate the records; and

o The date and time of day of the request.

(b) If the requestor wishes to have copies of the records made instead of simply
inspecting them, he or she should so indicate and make arrangements to pay for copies
of the records or a deposit. Pursuant to section (insert section), ((standard-photocopies

)) charges for copies are provided in a fee
schedule available at (agency office location and web site address).

(c)A records'reguest form is available for use by requestors at the office of the
public records officer and online at (web site address)....

WAC 44-14-03001 “Pubiic record” defined

WAC 44-14-03001 "Public record" defined. The PRA uses ((Courts-use)) a
three-part test to determine if a record is a "public record." The document must be: A
"writing," containing information "relating to the conduct of government" or the
performance of any governmental or proprietary function, "prepared, owned, used, or

‘retained" by an agency.((4)) RCW 42.56.030. Effective July 23, 2017, records of
certain volunteers are excluded from the definition. RCW 42.56.010(3) (chapter 303,
Laws of 2017).

(1) Writing. A "public record" can be any writing "regardless of physical form

or characteristics." RCW ((4244020{41))) 42.56.010(3). "Writing" is defined very
broadly as: "...handwriting, typewriting, printing, photostating, photographing, and every
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other means of recording any form of communication or representation, including, but
not limited to, letters, words, pictures, sounds, or symbols, or combination thereof, and
all papers, maps, magnetic or paper tapes, photographic films and prints, motion
picture, film and video recordings, magnetic or punched cards, discs, drums, diskettes,
sound recordings, and other documents including existing data compilations from which
information may be obtained or translated." RCW ((42-3%:020(48))).42.56.010(4). ((Ar
emaiHs-a—writing—)) Emails, text messages, social media postings, databases and all
other forms of electronic records and data are therefore also “writings.”

(2) Relating to the conduct of government. To be a "public record," a
document must relate to the "conduct of government or the performance of any
governmental or proprietary function." RCW ((42-4/4020(41))) 42.56.010(3).1 Almost all
records held by an agency relate to the conduct of government; however, some do not.
A purely personal record having absolutely no relation to the conduct of government is
not a "public record." Even though a purely personal record might not be a "public
record," a record of its existence might be_if its existence was used for a governmental
purpose.2 For example, a record showing the existence of a purely personal email sent
by an agency employee on an agency computer would probably be a "public record,"
even if the contents of the email itself were not.((2)) 3 ‘

(3) "Prepared, owned, used, or retained."” A "public record" is a record
"prepared, owned, used, or retained" by an agency. RCW ((424—7—920(44)))

42.56.010(3).

A record can be "used" or “owned” by an agency even if the agency does not
actually possess the record. If an agency uses a record in its decision-making process
it is a "public record."((3)) 4 For example, if an agency considered technical
specifications of a public works project and returned the specifications to the contractor
in another state, the specifications would be a "public record" because the agency
"used" the document in |ts decrsmn makrng process ((4)) 5 ((lheageney—eeu%d%e
A ible:)) An agency
cannot send its only copy of a Qublr record to a thrrd party for the ((eele)) purpose of
~avoiding disclosure. ((8)) 6

Sometimes agency employees or officials may work on agency business from
home computers((—Fhese-heme-computer)) or on other personal devices, or from
nonagency accounts (such as a nonagency email account), creating and storing agency
records on those devices or in those accounts. When the records are prepared, owned,
used or retained within the scope of the employee's or official's employment, those
records (including emails, texts and other records) were "used" by the agency and

relate to the "conduct of government" so they are "public records."7 RCW
((4%7—92@(44))) 42.56. 010(3) ((Hewever—theaet—dees—net—aaﬂeeﬂze—uﬂbﬂdbd
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An agency’s right and duty to retain or recover control over its own public records

is not found in the PRA itself, but is a function of other areas of law, including but not
limited to, the law of property, agency, and employment. In addition, destruction of
public records is a crime. See Chap. 40.16 RCW. Although a PRA request may trigger
an agency’s legal obligation to retrieve public records from the possession of an agency
official, employee, or contractor, the PRA does not address how that might be
accomplished. A discussion of how an agency might take legal action to recover public
records in the possession of an agency official, employee or contractor is beyond the
scope of these model rules. A public records officer who encounters any difficulty in
retrieving public records from any agency official, employee or contractor should
immediately contact the agency’s legal advisor.

1 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 734, 748,
958 P. 2d 260 (1998)((—Fe%ee;dsheld—by4h&seaeha¥y—eﬂh&senateepemie¥eﬂeef

4944—199—RGW42—1—7—929(44-))) (broadly mterpretlnq the prov15|on concernmq

governmental function).

2 See Mechling v. Monroe, 152 Wn. App. 830, 867, 222 P.3d 808 (2009) ("[Plurely
personal emails of those government officials are not public records."); Nissen v. Pierce
County, 183 Wn.2d 863, 357 P.3d 45 (2015) (describing that an employee or official must
provide the agency responsive "public records" but is not required to provide "personal

records").

3 Tiberino v. Spokane County Prosecutor, 103 Whn. App. 680, 691, 13 P.3d 1104 (2000)
(record of volume of personal emails used for governmental purpose).

((@)) 4 Concerned Ratepayers v. Public Utility Dist. No. 1, 138 Wn.2d 950, 958-61, 983
P.2d 635 (1999).1999)(());_Nissen, 183 Wn.2d at 882 (For a record to be "used" it must
bear a nexus with the agency's decision-making process; a record held by a third party,
without more, is not a public record unless an agency "uses" it.) -

((44€-))5 Concerned Ratepayers, 138 Wn.2d 950.

((8)) BSee Op. Att'y Gen. 11 (1989), at 4, n.2 ("We do not wish to encourage agencies to
avoid the provisions of the public disclosure act by transferring public records to private
parties. If a record otherwise meeting the statutory definition were transferred into private
hands solely to prevent its public disclosure, we expect courts would take appropriate
steps to require the agency to make disclosure or to sanction the responsible public
officers.")

((8)) 7 Nissen, 183 Wn.2d at 882; West v. Vermillion, 196 Wn. App. 627, 384 P.3d 634
(2016). In Nissen the State Supreme Court held that a communication is "within the
scope of employment" when the job requires it, the employer directs it, or it furthers the
emplover's interests. This inquiry is always case- and record-specific. ’
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WAC 44-14-03002  Times for inspection and copying of records

WAC 44-14-03002 Times for inspection and copying of records. An
agency must make records available for inspection and copying during the "customary
office hours of the agency." RCW ((42-44280/)) 42.56.090. If the agency is very small
and does not have customary office hours of at least thirty hours per week, and while
the act does not specify a particular schedule, making the records ((rust-be)) available
from 9:00 a.m. to noon, and 1:00 p.m. to 4:00 p.m. satisfies the thirty-hour requirement.
The agency and requestor can make mutually agreeable arrangements for the times of
inspection and copying.

WAC 441403004 Organization-ofrecords:. An agency must "protect public
records from damage or disorganization." RCW ((4247290/)) 42.56.100. An agency

owns public records (subject to the public's right, as defined in the act, to inspect or
copy nonexempt records) and must maintain custody of them. RCW 40.14.020; chapter
434-615 WAC. Therefore, an agency should not allow a requestor to take original
agency records out of the agency's office, or alter or damage an original record. An
agency may send original records to a reputable commercial copying center to fulfill a
records reguest if the agency takes reasonable precautions to protect the records. See
WAC 44-14-07001(5).

The legislature encourages agencies to electronically store and provide public
records:” ' :

Broad public access to state and local government records and
information has potential for expanding citizen access to that information
and for providing government services. Electronic methods of locating
and transferring information can improve linkages between and among
citizens, organizations, business, and governments. Information must be
managed with great care to meet the objectives of citizens and their
governments.

It is the intent of the legislature to encourage state and local governments
to develop, store, and manage their public records and information in
electronic formats to meet their missions and objectives. Further, it is the
intent of the legislature for state and local governments to set priorities for
making public records widely available electronically to the public.

RCW ((43-165-250)) 43.105.351. An agency could fulfill its obligation to provide
"access" to a public record by providing a requestor with a link to an agency web site
containing an electronic copy of that record. RCW 42.56.520. Agencies are
encouraged to do so, and requestors are encouraged o access records posted online
in order to preserve taxpayer resources.[2] For those requestors without access to the
internet, an agency ((eeuld-provide-a)) is to provide copies or allow the requestor to
view copies using an agency computer terminal at its office. RCW 42.56.520.
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WAC 44-14-03003 Index of records
[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-03003.]

WAC 44-14-03004 Organization of records.
[WCOG proposes the following new WAC 44-14-03004]

WAC 44-14- 03004 Organization of records. =
existing text deleted]——atits-effice-)) Each agency is required to adopt and enforce
reasonable rules and requlations to provide full public access to public records, to
protect public records from damage or disorganization, and to prevent excessive
interference with other essential functions of the agency. Such rules and regulations
shall provide for the fullest assistance to inquirers and the most timely possible action
on requests for information. RCW 42.56.100.

, Each agency is different. Each agency needs to adopt specific rules to address
the particular type and organization of the records of the agency. The following sections
provide model rules for some of the most commonly requested types of public records.
This list is not exhaustive, and each agency shall adopt additional specific rules -
appropriate for its particular records and organization.

(1) Use of personal computers, devices and accounts prohibited -
exceptions. Agencies should instruct employees and officials that all public records,
reqgardless of where they were created, should promptly and consistently be transferred
to agency computers for retention and organization. Agencies should instruct
employees and officials to keep agency-related documents on home computers,
personal devices, or in personal accounts in separate folders temporarily, until the
documents are transferred to the agency.

The use of personal email accounts for public business should be prohibited, with
only narrow exceptions permitted. Agencies should instruct employees and officials that
all email public records must be kept in agency-controlled email accounts. \Where an
employee or public official receives a public record email in a personal email account
that email shall be forwarded to an official agency email account, with a copy to the
sender, before responding to the email. The sender should be instructed to use the
agency email address in the future. In the unusual situation where an agency employee
needs to send an email from a personal account (because they don’t have access to
their agency email account) that email should be copied (“CC”) to an agency email
account.

Where agency employees or officials need a smart phone, laptop or other -
electronic device or account to perform their work the agency shall provide such
employees and officials with an agency-issued device or account that the agency
maintains and for which the agency retains a right to access. Agencies should instruct
their employees and officials that they have no expectation of privacy in such devices,
and that such devices should not be used for personal communications.
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Agencies should have policies describing permitted uses, if any, of home
computers, personal devices or personal accounts for agency business. The policies
should also describe the obligations of employees and officials for retaining, searching
for and producing the agency's public records.

- If the agency receives a request for records that may be located on agency
employees' or officials' home computers or personal devices, or in personal accounts,
the agency should direct the individual to search their computer, device and/or account
to confirm that all public records have been transmitted to the agency. After that, the
agency should process the request as it would if the records were on the agency's
~ computers or devices or in agency-owned devices or accounts. The agency employee

or official may be required by the agency to sign an affidavit describing the nature and
extent of his or her search for and production of responsive public records located on a
home computer or personal device, or in a nonagency .account, and a description of
personal records not provided with sufficient facts to show the records are not public
records.9

((9)) 1. Nissen, 183 Wn.2d at 886-887.

(2) Text messages. The use of text messaging (SMS, MMS) for agency
business is prohibited unless and until the agency has (i) implemented procedures, and
obtained the necessary software and/or equipment, to retain all agency-related text
messages in a manner that can be organized, searched and retrieved, and (ii) has
trained agency personnel in such procedures. All employees are encouraged to use
email instead of text messaging for agency business.

(3) Social media. Social media is an important tool for communicating with
the public, but must be done in a manner that is consistent with the Act. Social media
posts by the agency or its employees in connection with agency business are, and must
be treated as, public records. Unless and until an agency has adopted a written policy
for the use of social media, and the agency has adopted a procedure for organizing and
archiving the agency’s social media records, the use of social media for agency
business is prohibited. Only social media accounts controlled by the agency may be
used for public business. Social media policies adopted under this rule must specify, at
a minimum, (i) the purpose of an agency’s social media accounts, (ii) the person(s)
authorized to use such accounts, and (iii) procedures for organizing and.archiving the
agency’s social media data.

(4) File names and file systems for electronic records. Each agency must
adopt and enforce rules for file names and file systems for the organization of electronic
records. Such rules must address, at a minimum, the following issues:

_ (a) Each agency shall create and use a logical filing system for all electronic
records.

(b) Each agency shall establish rules to provide consistent, meaningful file
names for all electronic records.
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(c) Each agency shall require that electronic records be organized and stored on
servers that are controlled by the agency, backed up, and protected from viruses,
malware or unauthorized access. Each agency shall prohibit the use of local hard drive
or storage devices that are not controlled by the agency.

(5) Email. Each agency must adopt and enforce rules for the orqahization of
email messages, addressing. Such rules must address, at a minimum, the following
issues: ,

(a) A user’s Inbox and Sent ltems folder are temporary locations for incoming -
and sent email, and not a permanent filing system. Allowing emails to accumulate in a
user’s Inbox or Sent items folder that must be searched in order to respond to a PRA
request does not comply with RCW 42.56.100. Each agency must have appropriate
software, procedures and training to enable emails to be reqularly organized and easily
retrieved. Each agency must adopt and enforce a rule requiring all agency personnel to
move email messages from their Inbox and Sent Items folders to specific organized files
on a reqular basis to ensure that all public records are properly organized.

(b) Emails should be organized by subject or matter, just like other agency
records. Each agency will determine the specific process to be used by the agency,
such as (i) using folders within the agency’s email program, (ii) using additional
document organization software, or (iii) extracting email messages as separate files, or
converting them to PDF files, to be stored along with other electronic records on the
same subject matter. Emails should be organized and stored in the same manner as
other agency records on the same subject.

(c). Each agency must adopt and enforce rules that specify how files received as
email attachments will be organized.

(d) Each agency must adopt and enforce rules specifying the information—such -
as a project name, matter name, case number or file number—that must be included in
the subject line of every email. Public records officers must ensure that lists of
approved email subject lines or matter or file numbers are updated and available to all
email users, and that email users are in fact following the agency’s email rules.

(e) Each agency must adopt and enforce rules specifying (i) who is responsible
for filing email messages, and (ii) where emails are sent to numerous recipients or
received by numerous recipients, who is responsible for such email records.

(6) Word processing files. Each agency must adopt and enforce rules for
the organization of word processing files. Such rules must address, at a minimum, the
following issues:

(a) Each agency must adopt rules that treat word processing files as drafts and
require final versions of public text documents to be published as PDF files (unless
some other format is needed).
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(b) Each agencies must adopt specific rules for naming and preserving the .
original word processing files for important public documents.

_ (c) Each agency must adopt specific rules to ensure that whenever significant

changes are made to important public documents that the word processing files are
preserved, and that file names or file locations are changed to prevent previous
versions of files from being overwritten.

(d) Each agency must adopt rules establishing procedures by which a word
processing file received as an attachment to an email message is given a proper file
name and moved to the appropriate location in the agency’s document filing system
before working with the file.

(7) Drafts shared with other agencies or officials. Each agency must
adopt and enforce rules to protect successive drafts of important public documents from
different agencies from disorganization or destruction. Such rules must, at a minimum,
ensure that all different versions of important public documents are retained in an
organized filing system and that file names and/or locations are changed to prevent
previous versions from being overwritten or destroyed.

(8) Exempt information in commonly-used forms. Each agency that uses
standard forms in its government processes should review and revise its forms on a
regular basis to limit the time and cost of redaction. Forms should be revised to (i)
eliminate any unnecessary exempt information, and (ii) identify and segregate any
necessary exempt information that should be redacted in response to a PRA request.

(9) Records of PRA compliance. In the event of a dispute over whether an
agency has conducted a reasonable search calculated to uncover all responsive
documents the burden of proof is on the agency to prove that a reasonable search was
conducted. Public records officers and other agency personnel engaged in searching
for responsive records must retain written records of where, when and how the agency
searched for records, including without limitation, the key words used, the custodians
whose records were searched, whether any privately owned devices or accounts were
searched, and the electronic and physical locations that were searched. Such records
are not exempt, even if they are prepared by an attorney, and must be organized and
retained along with all other documentation relating to a request for records.

Public records officers and other agency personnel engaged in searching for
responsive records may request legal advice from an agency’s attorney. However,
requests for legal advice and responses thereto must be identified as such and kept
separate from records that contain nonexempt information about an agency’s search for
records.

(10) Attorney invoices. _Attorney invoices are important public records.
RCW 42.56.903. Any redactions to attorney invoices causes delay and interferes with
complete transparency. All outside legal counsel shall be instructed in writing as part of
their retainer agreement with the agency, and each agency shall adopt and enforce a
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rule, that (i) attorney invoices shall include detailed information about the specific
attorney work performed and shall not contain any exempt information except in specific
unusual circumstances explained in writing (see below), and (ii) attorney invoices shall
indicate the specific persons who were present at any meeting with legal counsel. In
the unusual situation where an invoice must contain privileged information the billing
attorney shall make a notation on the invoice explaining what information is privileged

and why.

- (11) _Records of external legal counsel. Records relating to the legal work
of external legal counsel are the public records of the represented agency. Each
agency that employs outside legal counsel must specify, both by rule and in the
attorney’s retainer agreement, that (i) during the course of representation the litigation
files of outside counsel are public records whether or not those records are actually in
the possession of the agency itself, and (ii) at the conclusion of representation the entire
file must be provided to the agency in an organized fashion. When records relating to
litigation or agency legal advice are requested the search must include responsive
records that might be in the possession of an agency’s external legal counsel. A private
attorney or law firm may act as the sole custodian of some or all of an agency’s legal
files during the course of a representation but such files must be provided to the agency
(i) when requested under the PRA and/or (ii) at the conclusion of representation so that
the records can be properly archived. Each agency that employs outside legal counsel
shall specify, both by rule and in the attorney’s retainer agreement, (i) how the agency’s
legal files will be organized and delivered to the agency, and (ii) that the attorney shall
not receive additional compensation for searching or organizing legal files in response
to a PRA request.

(12) Multi-agency organizations. (a) “Multi-agency organization” means
any organization that represents a particular type of government official or local »
government entity and/or whose members include representatives of a particular type of
government official or local government entity. Examples include Washington
Association of Prosecuting Attorneys (WAPA), Washington State Association of
Municipal Attorneys (WSAMA), Washington Association of Public Records Officers
(WAPRO), the Association of Washington Cities (AWC), and the Washington State
Association of Countles (WSAQ).

(b) No agency shall participate in any multi-agency organization unless and until
that organization (1) has made a determination as to whether it is an “agency” under the
PRA (such determinations may be subject to legal challenge), and (2) prominently
discloses on its website, and states in its bylaws, the determination of whether an
organization is an “agency” subject to the PRA.

(c) Where a multi-agency organization is itself an “agency” subject to the PRA,
the organization is responsible for all of its own public records. No agency shall
participate in any multi-agency organization unless and until that organization (i)
appoints a public records officer pursuant to RCW 42.56.580, and (ii) adopts and
enforces reasonable rules to protect the organization’s records from disorganization and
destruction pursuant to RCW 42.56.100. A member agency may not rely on the
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organization to comply with the PRA with respect to any public records unless the
member agency’s PRA officer has determined that the organization has adopted
reasonable rules pursuant to RCW 42.56.100 and that those rules are actually being
enforced. ;

(d) Whether or not a multi-agency organization is itself an “agency” under the
PRA each member agency remains responsible for all of its own public records,
including all organization records in its possession. Each agency officer or employee
who is a member of a board or committee of a multi-agency organization shall ensure
the board or committee’s compliance with RCW 42.56.100 by either accepting
responsibility for PRA compliance for all of the board or committee’s records or
confirming in writing that another agency and its public records officer is responsible for
such records. All public records must be organized and retained by an “agency” under
the PRA. A member agency may not rely on a non-agency organization to comply with
the PRA even if the organization offers or agrees to provide access to public records as
if it were an agency. Each member agency must adopt and enforce reasonable rules
for the organization of all organization records in its possession. A member agency
may not rely on another agency to comply with the PRA with respect to any public
records unless the member agency’s PRA officer has determined that other agency has
adopted reasonable rules for organization records pursuant to RCW 42.56.100 and that
those rules are being enforced

(e) No agency shall participate in any non-agency organization unless and until
the organization ensures that an agency governed by the PRA has agreed in writing to
be responsible for the organization’s compliance with the PRA, to provide a PRA officer
for the organization, and to adopt rules for the organization as if it were a single agency
under RCW 42.56.100. That agency and public records officer must adopt and enforce
reasonable rules to ensure that all of the records of an organization, board, or
committee are retained in electronic format in organized files or folders as if the
organization were an “agency” under the PRA. All records of the organization must be
kept under the control of the appointed agency and its public records officer unless and
until a new agency and/or public records officer is appointed and actually takes control
over the records in compliance with RCW 42.56.100 and record retention statutes.

(f) Records of multi-agency organization meetings, conferences and email
discussions among member agencies are important and time-sensitive. Such records
must be kept organized in a single location under the control of a single agency. Each
organization shall adopt and enforce specific rules for email discussion groups that
specify (i) the content of an email subject line, and (ii) a PRA officer or designee that
must be copied on every email to enable the appointed agency to collect and organize
email records.

(13) Correspondence with legislators. Each agency must adopt and
enforce rules for the retention and central organization of any and all records sent to or
received from individual members of the legislature and/or their staff.
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(14) Identifiable future records. Legislative and administrative proceedings
frequently require agencies to issue official decisions, recommendations and reports. .In
many cases such records are time-sensitive because parties and concerned citizens
have only short period of time in which to take action in response. Any pending
decision, order, ordinance, resolution, recommendation or other official record that an
agency is required by law to produce in any particular legislative or administrative
matter is an identifiable public record for purposes of RCW 42.56.080 whether or not the
record exists at the time it is requested. Agencies shall honor requests for such records
by requiring the officer or body that will issue a decision, order, ordinance, resolution,
recommendation or other official record to keep a list of persons who have requested
the record, and to provide the record to those persons as soon as it is available.

WAC 44-14-03005 Retention of records
WCOG proposes revising the existing rule as follows:

WAC 44-14-03005 Retention of records. The Public Records Act (chapter
42.56 RCW) and the records retention statutes (chapter 40.14 RCW) are two different
laws. The record retention statutes were enacted by the legislature and have been in
effect for many decades. The PRA was enacted in 1972 by popular initiative.
Compliance with records retention laws does not necessarily comply with the PRA,
particularly RCW 42.56.100, which requires agencies to adopt and enforce rules to
prevent the disorganization and destruction of public records, and which forbids the
scheduled destruction of records that have been requested under the PRA.

Both statutes require the appointment of an officer to comply with the statute.
RCW 40.14.040 requires each agency to designate a “records officer.” RCW
42.56.580(1) requires each agency to appoint a “public records officer.” Although these
offices are created by different statutes, an agency should appoint the same person to
perform the functions of both offices.

Except as required by RCW 42.56.100, [a]n agency is not required to retain
every record it ever created or used. The state and local records committees approve a
general retention schedule for state and local agency records that applies to records '
that are common to most agencies.1 Individual agencies seek approval from the state
or local records committee for retention schedules that are specific to their agency, or
that, because of particular needs of the agency, must be kept longer than provided in
the general records retention schedule. The retention schedules for state and local

agencies are available at ((www-seecstate-wa-gov/archives/gs-aspx))

www.sos.gov/archives/ (select “Records Management”).

Retention schedules vary based on the content of the record. For example,
documents with no value such as internal meeting scheduling emails can be destroyed
when no longer needed, but documents such as periodic accounting reports must be
kept for a period of years. Because different kinds of records must be retained for
different periods of time, an agency is prohibited from automatically deleting all emails
after a short period of time (such as thirty days). While many of the emails ((like-other
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publicrecords)) could be destroyed when no longer needed, many others must be
retained for several years. Indiscriminate automatic deletion of all emails or other public
records after a short period no matter what their content may prevent an agency from
complying with its retention duties and could complicate performance of its duties under
the Public Records Act. An agency should have a retention policy in which employees
save retainable documents and delete nonretainable ones. An agency is strongly
encouraged to train employees on retention schedules. Public records officers must
receive training on retention of electronic records. RCW 42.56.152(5).

The lawful destruction of public records is governed by retention schedules. The
unlawful destruction of public records can be a crime. RCW 40.16.010 and 40.16.020.

An agency is prohibited from destroying a public record, even if it is about to be
lawfully destroyed under a retention schedule, if a public records request has been
made for that record. RCW ((42-44290/)) 42.56.100. Additional retention requirements
might apply if the records may be relevant to actual or anticipated litigation. The agency
is required to retain the record until the record request has been resolved. RCW
42.56.100. An exception exists for certain portions of a state employee's personnel file.
RCW ((42-4+293/)) 42.56.110.

1. An agency can be found to violate the Public Records Act and be subject to the »
attorneys' fees and penalty provision if it prematurely destroys a requested record after a
request is made. See Yacobellis v. City of Bellingham, 55 Wn. App. 706, 780 P.2d 272
(1989).

WAC 44-14-03006 Form of requests

WCOG proposes the following new introductory paragraph to WAC 44-14-03006 (changes are
shown in comparison to language in the current model rule):

WAC 44-14-03006. Form of requests. There is no statutorily required format
for a valid public records request.((4)) RCW 42.56.080(2). Agencies may recommend,
but may not require, that requestors submit requests using an agency-provided form or
web page. Agencies must respond to any “specific request” for “identifiable records”
which provides “fair notice” and “sufficient clarity” that it is a records request.1 _An
agency may publish rules, for the guidance of the public, describing the established
places at which, the employees from whom, and the methods whereby, records may
most readily be requested. RCW 42.56.040; RCW 42.56.070(1); RCW 42.56.100; RCW
34.05.220 (1)(b) (state agencies).

1. RCW 42.56.080 (1) and (2); Hangartner v. City of Seattle, 151 Wn.2d 439, 447, 90
P.3d 26 (2004) (“there is no official format for a valid PDA [PRA] request.”)((z)); Wood v.
Lowe, 102 Wn. App. 872, 10 P.3d 494 (2000) (an agency’s duty under the act is triggered
when it receives a “specific request” for records and when the requestor states “the
request with sufficient clarity to give the agency fair notice that it had received a request
for public records”). i

Agency public internet web site records — No request required. A requestor
is not required to make a public records request before inspecting, downloading or
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copying records posted on an agency's public web site. To save resources for both
agencies and requestors, agencies are strongly encouraged to post commonly
requested records on their web sites. Requestors are strongly encouraged to review an
agency's web site before submitting a public records request.

In-person requests. An agency must honor requests received in person during
. normal business hours. RCW 42.56.080(2). An agency should have its public records
request form available at the office reception area so it can be provided to a "walk-in"
requestor. The form should be directed to the agency's public records officer.

Mail, email and fax requests. A request can be sent by U.S. mail. RCW

((42—17—2—994)) 42.56.100. ((A—Fequest—ea#aJse—beﬁade-bf,l—ema#—fax—er—eFauy—A

4217 260(1)/42.56.070(1) RCW-34.05.220 {state-agensies)—)) Adencies also must

accept requests orally; bv email or, alternatively, via website portal (if available); or by
fax (if an agency still uses fax). Oral requests should be confirmed in writing; see
further comment herein. Fax requests may be offered as a convenience to requestors
who still use fax machines, but agencies shall not require that requests be made by fax.

Public records requests using the agency’s form or web page. An agency
should have a public records request form. An agency is encouraged to make its public
records request form available at its office, and on its web site. ((An-agerecy-should
have-apublicrecordsrequestform.)) Some agencies also have online public records
request forms or portals on a page on their web sites, set up to specifically receive
public records requests. Agencies may recommend that requestors submit requests
using an agency-provided form or web page. RCW 42.56.080(2). In this comment,
requestors are.strongly encouraged to use the agency’s public records request form or
online form or portal to make records requests, and then provide it to the designated
agency person or address. Following this step begins the important communication
process under the act between the requestor and the agency.2 This step also helps
both the requestor and the agency, because it better enables the agency to more
promptly identify the inquiry as a public records request, timely confirm its receipt with
the requestor, promptly seek clarification from the requestor if needed, and otherwise
begin processing the agency’s response to the request under the act.

An agency request form or online form or portal should ask the requestor
whether he or she seeks to inspect the records, receive a copy of them, or to inspect
the records first and then consider selecting records to copy. An agency request form
or online portal should recite that inspection of records is free and provide ((theper

page-charge-forstandard-photocopies)) information about copying fees.

An agency request form or online form or portal should require the requestor to
provide contact information so the agency can communicate with the requestor to, for
example, clarify the request, inform the requestor that the records are available, or
provide an explanation of an exemption. Contact information such as a name, phone
number, and address or email should be provided. Requestors should provide an email
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address because it is an efficient means of communication and creates a written record
of the communications between them and the agency. An agency should not require a
requestor to provide a driver’s license number, date of birth, or photo identification. This
information is not necessary for the agency to contact the requestor and requiring it
might intimidate some requestors.

2. Seé Hobbs v. State, 183 Wn. App. 925, 335 P.3d 1004 (2014) (Court of Appeals
encouraged requestors to communicate with agencies about issues related to their PRA
requests) and WAC 44-14-04003(3) (“Communication is usually the key to a smooth
public records process for both requestors and agencies.”).

Bot requests. An agency may deny a “bot” request that is one of multiple
requests from a requestor to the agency within a twenty-four-hour period, if the agency
establishes that responding to the multiple requests would cause excessive interference
with other essential agency functions. RCW 42.56.080(3). A “bot” request means a
records request that an agency reasonably believes was automatically generated by a
computer program or script.

Oral requests. A number of agencies routinely accept oral public records
requests (for example, asking to look at a building permit). Some agencies find oral
requests to be the best way to provide certain kinds of records. However, for some
" requests such as larger or complex ones, oral requests may be allowed but are
problematic. An oral request does not memorialize the exact records sought and
therefore prevents a requestor or agency from later proving what was included in the
request. Furthermore, as described in this comment and in WAC 44-14-04002(1), a
requestor must provide the agency with ((reasenable)) fair notice that the request is for
the disclosure of public records; oral requests, especially to agency staff other than the
public records officer or designee, may not provide the agency with the required
((reasonable)) notice or satisfy the agency’s Public Records Act procedures. Therefore,
requestors are strongly encouraged to make wrltten requests, directed to the
designated agency person or address.

If an agency receives an oral request, the agency staff person receiving it should
immediately reduce it to writing and then verify in writing with the requestor that it
correctly memorializes the request. If the staff person is not the agency’s public records
officer, he or she should inform the public records officer that the request has been
submitted. The public records officer serves “as a point of contact for members of the
public in requesting disclosure of public records and oversees the agency’s compliance
with the public records disclosure requirements.” RCW 42.56.580.

Prioritization of records requested. An agency may ask a requestor to
prioritize the records he or she is requesting so that the agency is able to provide the
most important records first. An agency is not required to ask for prioritization, and a
requestor is not required to provide it.

Purpose of request. An agency cannot require the requestor to disclose the

purpose of the request, ((with-two-execeptions)) except to establish whether inspection
and copying would violate RCW 42.56.070(8) or 42.56.240(14), or other statute which
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exempts or prohibits disclosure of specific information or records to certain persons.
RCW ((424£270/)) 42.56.080. ((First)) For example, if the request is for a list of
individuals, an agency may ask the requestor if he or she intends to use the records for
a commercial purpose; and, if (and only if) circumstances suggest the list might be used
for a commercial purpose, the agency may require the requestor to state the purpose of
the use of the list.5 An agency should specify on its request form that the agency is not
authorized to provide public records consisting of a list of individuals for a commercial
use. RCW 42.47.260/42.56.070(((8)-9).

((Seeend)) And, an agency may seek information sufficient to allow it to
determine if another statute prohibits disclosure. For example, some statutes allow an
agency to disclose a record only to ((a-claimantforbenefits-orhis-or-her
representative)) identified persons. In such cases, an agency is authorized to ask the
requestor if he or she fits the ((eriterion)) statutory criteria for disclosure of the record.

5. Op. Att'y Gen. 12 (1988), at 11; Op. Att'y Gen. 2 (1998), at 4; SEIU Hea/thcare 775W
v. State et al.,, 193 Wn. App. 377, 377 P.3d 214 (2016).

Indemnification. An agency is not authorized to require a requestor to

indemnify the agency. ((Op-Atty-Gen—2(1988).3))6

6. Op. Att'y Gen. 12 (1988). See also RCW ((42-4+268/)) 42.56.060 which provides:

"No public agency, public official, public employee, or custodian shall be liable, nor shall a
cause of action exist, for any loss or damage based upon the release of a public record if
the public agency, public official, public employee, or custodian acted in good faith in

attemptlng to comply W|th the prowsmns of thls chapter " ((Fherefore—an-ageney-hasitfle

PROCESSING OF PUBLIC RECORDS REQUESTS—GENERAL
WAC 44-14-040 et seq.

[See separate comment letter for WCOG’s comments on WAC 44-14-040 through 44-14-04005]

WAC 44-14-04006 Closing request and documenting compliance.
WCOG proposes revising the section as follows:

WAC 44-14-04006 Closing request and documenting compliance. (1)
Fulfilling request and closing letter. A records request has been fulfilled and can be
closed when a requestor has inspected all the requested records, all copies have been
provided, a web link has been provided (with assistance from the agency in finding it, if
necessary), an entirely unclear request has not been clarified, a request or installment
has not been claimed or reviewed, or the requestor cancels the request. An agency
should provide a closing letter stating the scope of the request and memorializing the
outcome of the request. A closing letter may not be necessary for smaller requests, or
where the last communication with the requestor established that the request would be
closed on a date certain. The outcome described in the closing letter might be that the
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requestor inspected records, copies were provided (with the number range of the
stamped or labeled records, if applicable), the agency sent the requestor the web link,
the requestor failed to clarify the request, the requestor failed to claim or review the -
records within thirty days, or the requestor canceled the request. The closing letter
should also ask the requestor to promptly contact the agency if he or she believes
additional responsive records have not been provided.

(2) Returning assembled records. An agency is not required to keep
assembled records set aside indefinitely. This would "unreasonably disrupt" the
operations of the agency. RCW ((424-+270/)) 42.56.080. In those cases where the
agency has not made an electronic copy of the records provided to the requestor, after
a request has been closed, an agency should return the assembled records to their
original locations. Once returned, the records are no longer subject to the prohibition on
destroying records scheduled for destruction under the agency's retention schedule.

- RCW ((42-4£2964)) 42.56.100.

(3) Retain copy of records provided. Except in unusual circumstances an
agency should create and retain an electronic copy of the records provided to the
requestor. Even where a requester asks for paper copies, the agency should make a
PDF copy of the requested records and then print the paper copies from the PDF file.
Agencies should use electronic PDF redaction software rather than redacting paper
records by hand. Where a PDF file has been electronically redacted the agency should

also retaln a copy of the unredacted PDF flle ((Ln—seme—eases—rt—may—be—vwse—fer—ﬂqe

of requests are for a copy of the records provrded to another requestor which can easily
be fulfilled if the agency retains a copy of the records provided to the first requestor.

The copy of the records provided should be retained for ((a)) the period of time
consistent with the agency's retention schedules for records related to disclosure of
documents. :

WAC 44-14-04007 Later discovered records.
No comments.

PROCESSING OF PUBLIC RECORDS REQUESTS—ELECTRONIC
RECORDS v
WAC 44-14-050 et seq.

WAC 44-14-050 Processing of public records requests—
Electronic records.

WAC 44-14-050 Processing of public records requests—Electronic
records. (1) Scanning paper records. (Name of agency) shall copy existing paper
records by scanning such records to.create electronic copies (usually PDF files),
whether or not the requestor wants electronic copies or paper copies.
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((4)) (2) Requesting electronic records. The process for requesting electronic
public records is the same as for requesting paper public records.

((2)) (3) Providing electronic records. \When a requestor requests records in
an electronic format, the public records officer will provide the nonexempt records or
portions of such records that are reasonably locatable in an electronic format that is
used by the (name of agency) and is generally commercially available, or in a format
that is reasonably translatable from the format in which the agency keeps the record.
Costs for providing electronic records are governed by (WAG-44-14-07003)) RCW
42.56.120 and 42.56.130. The fee schedule is available at (agency address and web

site address).

((3)) (4) Databases and customized electronic access ((to-databases))
services. A database is an organized collection of computer data existing in one or
more computer files. Databases make it easy for agencies to collect, organize and
manipulate large amounts of data. Because the information in databases is contained
in organized fields, records and tables it is easier to access, search and manipulate
than other forms of information. A database is a “writing” and therefore a “public record”
that can be copied and redacted electronically. If a requestor asks for a copy of a
database, and provides (or pays for) a sufficient storage device or online account to
receive a copy, the agency must provide a redacted electronic copy.

While not required, and with the consent of the requestor, the (name of agency)
may deCIde to prowde customlzed ((aeeess—undeFRems—mé—sz}e-ree%s—net

electronlc access services and assess charges under RCW 42. 56 120(2)(f) A

customized service charge applies only if the (hame of agency) estimates that the
request would require the use of information technology expertise to prepare data
compilations, or provide customized electronic access services when such compilations
and customized access services are not used by the agency for other purposes. The
(name of agency) may charge a fee consistent with RCW ((43-405-280)) 42.56.120
(2)(f) for such customized access. The fee schedule is available at (agency address
and web site address).

WAC 44-14-05001 Access to electronic records.:

WAC 44-14-05001 Access to electronic records. The Public Records Act
does not distinguish between access to paper and electronic records._There is no legal
or factual difference between “copying” and “scanning” paper records. Modern copiers
and multifunction document machines create copies of paper documents by first
scanning the document to create a digital image and then print the image onto paper, if
that output is selected by the user. The PRA requires agencies to provide copies of
public records, regardless of the form of the writing in which the record is contained.
Scanning paper records is just a modern method of copying paper records. Scanning a
paper record does not create a new public record but merely a copy of an existing
public record. RCW 42.56.120(1).
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((lrstead;t)) The act explicitly includes electronic records within its coverage.
The definition of "public record" includes a "writing," which in turn includes "existing data
compilations from WhICh information may be obtained or translated " RCW
((42 -040))

42.56. 010(4) Many agency records are now in an electromc format Many of these
electronic formats such as Windows® products are generally available and are
designed to operate with other computers to quickly and efficiently locate and transfer
information. Providing electronic records can be cheaper and easier for an agency than
paper records. Furthermore, RCW ((43-405-2560)) 43.105.351 provides: "It is the intent -
of the legislature to encourage state and local governments to develop, store, and
manage their public records and information in electronic formats to meet their missions
and objectives. Further, it is the intent of the legislature for state and local governments
to set priorities for making public records widely available electronically to the public."

In general, an agency shall provide electronic records in an electronic format if
requested in that format_ if it is reasonable and feasible to do s0.1 An agency may
translate a record into an alternative electronic format at the request of the requestor if it
is reasonable and feasible to do so. Such translation into an alternative format does not
create a new public record for the purposes of copying fees. RCW 42.56.120(1). An
agency can provide links to specific records on the agency's public internet web site.
RCW 42.56.520. An agency shall not impose copy charges for access to or
downloading records that the agency routinely posts on its internet web site prior to the
receipt of a request unless the requestor has specifically requested that the agency
provide copies of such records by other means. RCW 42.56.120(2)(e).

Reasonableness and technical feasibility ((is)) are the touchstone for providing
electronic records. An agency should provide reasonably locatable electronic public
records in either their original generally commercially available format (such as an
Acrobat PDF® file) or, if the records are not in a generally commercially available
format, the agency should provide them in a reasonably translatable electronic format if
possible. In the rare cases when the requested electronic records are not reasonably
locatable, or are not in a generally commercially available format or are not reasonably
translatable into one, the agency might consrder customlzed access. ((SeeJ.AlAG—44—14—

Delivering electronic records can be accomplished in several ways or a

combination of ways. For example, an agency may post records on the agency's
internet web site and provide the requestor links to specific documents; make a
computer terminal available at the agency so a requestor can inspect electronic records
and designate specific ones for copying; send records by email; copy records onto a
CD, DVD or thumb drive and mail it to the requestor or making it available for pickup;
upload records to a cloud-based server, including to a file transfer protocol (FTP) site
and send the requestor a link to the site; provide records through an agency portal; or,
through other means. Most agencies should have the ability to provide electronic
records by internet transmission, either through the agency’s own web portal or by using
a commercial file delivery service such as Drop Box. Email delivery is the preferred

APPENDIX A-24

Page 198



method of delivery for smaller data files. There may be size limits with the agency's
email system or the requestor's email account with respect to the volume, size or types
of emails and attachments that can be sent or received.

What is reasonable and technically feasible for copying and delivery of electronic
records in one situation or for one agency may not be in another. Not all agencies,
especially smaller units of local government, have the electronic resources of larger
agencies and some of the generalizations in these model rules may not apply every
time. If an agency initially believes it cannot provide electronic records in an electronic
format, it should confer with the requestor and the two parties should attempt to
cooperatively resolve any technical difficulties. See WAC 44-14-05003. It is usually a
purely technical question whether an agency can provide electronic records in a
particular format in a specific case.

WAC 44-14-05002 "Reasonably locatable" and "reasonably
translatable" electronic records.

WAC 44-14-05002 "Reasonably locatable” and "reasonably translatable"
electronic records. (1) "Reasonably locatable” electronic records. The act
obligates an agency to provide nonexempt "identifiable ... records." RCW 42.56.080.
An "identifiable record" is essentially one that agency staff can "reasonably locate."
WAC 44-14-04002(2). Therefore, a general summary of the "identifiable record"
standard as it relates to electronically locating public records is that the act requires an
agency to provide a nonexempt "reasonably locatable" record. This does not mean that
an agency can decide if a request is "reasonable" and only fulfill those requests.

Rather, "reasonably locatable" is a concept, grounded in the act, for analyzing electronic
records issues.

Agencies are required to adopt and enforce reasonable rules to protect public
records from disorganization or destruction. RCW 42.56.100. An agency’s failure to
comply with this requirement does not relieve the agency from its obligation to produce
reasonably locatable records or make any public record not reasonably locatable.

In general, a "reasonably locatable" eléctronic record is one which can be located
by the subject matter of the record or with typical search features and organizing
methods contained in the agency's current software. For example, a retained email
containing the term "XYZ" is usually reasonably locatable by using the email program
search feature. However, ((ar)) some email search ((feature-has)) features have
limitations, such as not searching attachments, but ((is)) are a good starting point for the
search. Information might be "reasonably locatable" by methods other than a search
feature. For example, a request for a copy of all retained emails sent by a specific
agency employee for a particular date is "reasonably locatable" because it can be found
utilizing a common organizing feature of the agency's email program, such as a
chronological "sent" folder. Another indicator of what is "reasonably locatable" is
whether the agency keeps the information in a particular way for its business purposes.
For example, an agency might keep a database of permit holders including the name of
the business. The agency does not separate the businesses by whether they are
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publicly traded corporations or not because it has no reason to do so. A request for the
names of the businesses which are publicly traded is not "reasonably locatable"
because the agency has no business purpose for keeping the information that way. In
such a case, the agency should provide the names of the businesses (assuming they -
are not exempt from disclosure) and the requestor can analyze the database to
determine which businesses are publicly traded corporations.

(2) "Reasonably translatable" electronic records. The act requires an
agency to provide a "copy" of nonexempt records (subject to certain copying charges).
RCW 42.56.070(1) and 42.56.080. To provide a photocopy of a paper record, an
agency must take some reasonable steps to mechanically translate the agency's
original document into a useable copy for the requestor such as copying it in a copying
machine, or scanning it to create a PDF file ((into-Adobe-Acrobat PDE®)). Similarly, an
agency must take some reasonable steps to prepare an electronic copy of an electronic
record or a paper record. Providing an electronic copy is analogous to providing a
paper record: An agency must take ((reasenable)) steps to translate the agency's
original into a useable copy for the requestor, if it is reasonable and feasible for it to do
-

The "reasonably translatable" concept typically operates in two ((three-kinds-of))
situations:

((()—An-ageney-has-only-a-paperrecord;

——b))) (a) An agency has an electronic record in a generally commercially
available format (such as a Windows® product); or

((¢e})) (b) An agency has an electronic record in an electronic format but the
requestor seeks a copy in a different electronic format.

The following examples assume no redactions are necessary.

((€1y)) (i) Agency has electronic records in a generally commercially
available format. \When an agency has an electronic record in a generally
commercially available format, such as an Excel® spreadsheet, and the requestor
requests an electronic copy in that format, no translation into another format is
necessary; the agency should provide the spreadsheet electronically. Another example
is where an agency has an electronic record in a generally commercially available
format (such as Word®) and the requestor requests an electronic copy in Word®. An
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agency cannot instead provide a WordPerfect® copy because there is no need to
translate the electronic record into a different format. In the paper-record context, this
would be analogous to the agency intentionally making an unreadable photocopy when
it could make a legible one. Similarly, the WordPerfect® "translation" by the agency is
an attempt to hinder access to the record. In this example, the agency should provide
the document in Word® format. Electronic records in generally commercially available
formats such as Word® could be easily altered by the requestor. Requestors should
note that altering public records and then intentionally passing them off as exact copies
of public records might violate various criminal and civil laws.

((Giy)) (i) Agency has electronic records in an electronic format other than
the format requested. When an agency has an electronic record in an electronic
format (such as a Word® document) but the requestor seeks a copy in another format
(such as WordPerfect®), the question is whether the agency's document is "reasonably
translatable" into the requested format. If the format of the agency document allows it to
"save as" another format without changing the substantive accuracy of the document,
and the agency has a WordPerfect® license, this would be "reasonably translatable."
The agency's record might not translate perfectly, but it was the requestor who
requested the record in a format other than the one used by the agency. Another
example is where an agency has a database in a unique format that is not generally
commercially available. A requestor requests an electronic copy. The agency can
convert the data in its unique system into a near-universal format such as a comma-
delimited or tab-delimited format. The requestor can then convert the comma-delimited
or tab-delimited data into a database program (such as Access®) and use it. The data
in this example is "reasonably translatable" into a comma-delimited or tab-delimited
format so the agency should do so. A final example is where an agency has an
electronic record in a generally commercially available format (such as Word®) but the
requestor requests a copy in an obscure word processing format. The agency offers to
provide the record in Word® format but the requestor refuses. The agency can easily
convert the Word® document into a standard text file which, in turn, can be converted
into most programs. The Word® document is "reasonably translatable” into a text file so
the agency should do so. It is up to the requestor to convert the text file into his or her
preferred format, but the agency has provided access to the electronic record in the
most technically feasible way and not attempted to hinder the requestor's access to it.

~ (3) Agency should keep an electronic copy of the electronic records it
provides. An electronic record is usually more susceptible to manipulation and
alteration than a paper record. Therefore, an agency should keep((-when-feasible;)) an
electronic copy of the electronic records it provides to a requestor to show the exact
records it provided, for the time period required in its records retention schedule.
Additionally, an electronic copy might also be helpful when responding to subsequent
electronic records requests for the same records.

WAC 44-14-05003 Parties should confer'on technical issues.

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14-05003.]
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WAC 44-1 4-05004 Customized access.

[WCOG has no comments on the AGQO’s proposed amendments to WAC 44-14-05004.]

WAC 44-14-05005 Relationship of Public Records Act to court
rules on discovery of "electronically stored information."

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14-05005.]

EXEMPTIONS
WAC 44-14-060 et seq.

[WCOG proposes revising the existing rule as follows:]

WAC 44-14-060 Exemptions.

(1) The Public Records Act provides that a number of types of documents are
exempt from public inspection and copying. In addition, documents are exempt from
disclosure if any "other statute" exempts or prohibits disclosure. Requestors should be
aware of the following exemptions, outside the Public Records Act, that restrict the
availability of some documents held by (hame of agency) for inspection and copying:

(List other laws)

(2) The (agency) is prohibited by statute from disclosing lists of individuals for
commercial purposes.

(3) The (name of agency) will adopt and enforce specific rules for organizing its
public records to prevent commonly-asserted exemptions from causing excessive delay
or disruption in responding to a PRA request.

WAC 44-14-06001 Agency must publish list of applicable
exemptions. ' ,

WCOG concurs in the AGO’s proposed amendments to WAC 44-14-06001.

WAC 44-14-06002 Exemptions.-

[WCOG proposes revising the existing rule as follows:]

WAC 44-14-06002 ((Summary-ofe)) Exemptions. (((H—General:)) The act

and other statutes contain hundreds of exemptions from disclosure and dozens of court
cases interpret them. A full treatment of all exemptions is beyond the scope of the
model rules. For a discussion of several commonly used exemptions, see these
documents on the attorney general's office web site: Open Government Resource
Manual at http://www.atg.wa.gov/open-government-resource-manual (the manual
contains a discussion and summaries of many exemptions, links to statutes, and links to
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many court decisions and several attorney general opinions); the code reviser's annual
list of exemptions in the state code, available at http://www.atg.wa.gov/sunshine-
committee; and a guidance document on the attorney-client privilege and work-product
doctrine, available at http://www.atg.wa.gov/model-rules-public-disclosure.

(1) __Attorney-client privilege. Agency legal files are subject to public records
reguests, and must be produced to the extent they contain material that is not
privileged, work product, or otherwise exempt from disclosure. Agencies and their
attorneys should recognize that failure to properly organize and identify exempt material
in legal records can cause unnecessary and time-consuming delays in responding to
public records requests, and can interfere with the agency’s obligation to provide fullest
assistance to requesters. Accordingly, agencies and their attorneys shall assure proper
organization of legal files, and identification of privileged or potentially privileged
material, including without limitation through the following practices.

Each agency’s attorney, prosecuting attorney or law department shall maintain a
list, in a common, convenient electronic format, of all agency litigation and discrete
identifiable legal matters, including (i) the case name and court, if any, (ii) a file name or
number to be used in all agency documents relating to the matter, (iii) the attorney(s) in
charge of the matter, and (iv) the agency personnel who have decision-making authority
and/or access to privileged information about the matter. The list shall be available to
all agency employees as well as the public, and to the extent possible shall not contain
any exempt information whatsoever. Each agency’s PRA officer shall ensure that the
agency’s legal matter list is kept up to date, and that agency attorneys and their staffs
are including the required file name and/or number on all related records.

Agency attorneys should, whenever possible, identify attorney-client privileged
records as such by (i) making a conspicuous notation such as “*ATTORNEY-CLIENT
PRIVILEGED **** in the subject line, header or footer of every privileged document, and
(ii) identifying the legal matter by its approved file name or number. Agency attorneys
shall not designate records as privileged absent a well-founded belief that the records
are privileged. Agency attorneys should avoid mixing privileged or otherwise protected
information and non-exempt information in a single document, and should encourage
those with whom they communicate to segregate privileged communications into
separate records. Where privileged legal advice is mixed with non-exempt
communications, the privileged portion of the document should be clearly identified so
that it can be redacted without legal review.

(2) Records relevant to a controversy (work product). Each agency’s
PRA officer shall ensure that the agency’s list of legal matters required by subsection
(1) is kept up to date, and that agency attorneys and their staffs are including the
required file name or number on all records that contain work product. Because the
exemption in RCW 42.56.290 only applies to records that are relevant to a controversy,
no agency will redact any information pursuant to that exemption unless and until the
agency has specifically identified the relevant controversy and/or updated the agency’s
legal matter list accordingly.
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Agency attorneys should, whenever possible, identify records that contain
attorney work product as such by (i) making a conspicuous notation such as
““ATTORNEY WORK PRODUCT - PRIVILEGED **** in the subject line, header or
footer of every document containing work product, and (ii) identifying the legal matter by
its approved file name and/or number. Agency attorneys shall not designate records as
exempt under RCW 42.56.290 absent a well-founded belief that the records are
exempt. Agency attorneys should avoid mixing privileged legal advice, including
attorney theories and mental impressions exempt under RCW 42.56.290, with ordinary
work product in a single document.

(3) Litigation correspondence and pleading files. Each agency attorney
shall maintain organized chronological files of (i) all external correspondence, including
email, and (ii) all pleadings, for each separate agency legal matter. Such files shall be
kept in electronic format and in the possession of the agency itself, and shall not contain
any exempt information so that copies of the files can be quickly provided to requestors
without the need for any review of the records.

. (4) Common interest and joint defense agreements. No record shared
with any party or person outside the agency shall be withheld as exempt under either
the common interest or joint defense doctrines unless the attorneys for all parties to the
common interest or joint defense have stated in a written agreement (i) who the parties
to the agreement are, (ii) what the specific common interests and/or joint defenses are,
and (iii) that the parties intend and agree to share confidential information within the
scope of the specifically identified common interests and/or joint defenses. VWhenever
records subject to a common interest or joint defense claim are requested the agency
will provide the requestor with a copy of the written agreement as part of the explanation
of redactions required by RCW 42.56.210(3). The written agreement shall be filed in
the correspondence file required by subsection (3). The written agreement shall not
contain any exempt information and shall not be redacted. VWhenever a party to a joint
defense or common interest agreement sends confidential information to another party
~pursuant to the agreement the shared document(s) shall have a conspicuous notation
that the information is governed by the specific agreement identified by name and date.

(5) Passwords. Each agency shall adopt and enforce rules to prohibit the
inclusion of exempt passwords (or access codes) in documents created for any reason
other than to communicate or document such passwords. \When a non-exempt record
containing an exempt password is requested the PRA officer will instruct the person
whose password is at issue to change the password and to avoid including passwords
in nonexempt records in the future. When a non-exempt email record containing an
exempt password is requested the agency will instruct the person whose password is at
issue to change the password and then produce the email without redacting the

password.

~_Each agency shall instruct its officers and employees who use conference call
systems that conference call passwords and access codes will not be redacted under
RCW 42.56.420(4) and that such passwords should be changed on a requla_r basis.
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COSTS OF PROVIDING COPIES OF PUBLIC RECORDS
- WAC 44-14-070 et seq.

WAC 44-14-070
WAC 44-14-070 Costs of providing copies of public records. (1) ((Cests

for-paper-copies)) Inspection. There is no fee for inspecting public records,
|nclud|nq mspectlnq records on the (name of aqencv) web S|te ((A—Feqeesteemay

(2) Actual costs. (If the agency determines it will charge actual costs for

copies, it may do so affer providing notice and a public hearing.) A statement of the
factors and the manner used to determine ((this charge)) the charges for copies is
available from the public records officer. The costs for copies of records are as
follows (provide details):

(3) (Alternative) Statutory default costs. (/f the agency determines it will not
charge actual costs for copies but instead will assess statutory costs, it must have a
rule or requlation declaring the reasons that determining actual costs would be unduly
burdensome). The (name of agency) is not calculating actual costs for copying its
re-cords because to do so would be unduly burdensome for the following reasons: .
The (name of agency) does not have the resources to conduct a study to determine
actual copying costs for all its records; to conduct such a study would interfere with
other_essential agency functions; and, through the legislative process, the public and
requestors have commented on and been informed of authorized fees and costs
provided in the Public Records Act including RCW 42.56.120 and other laws.
Therefore, in order to timely implement a fee schedule consistent with the Public
Records Act, it is more cost efficient, expeditious and in the public interest for the
(name of aqencv) to adopt the state qunslatures approved fees and costs ((foermost

pubhehed—m—the—aqenev—s—fee—eehedute)) for the agency records as authorlzed in RCW
42.56.120 except for unique identified records for which actual costs can be determined,
or where the agency decides to waive charging costs.

(4) Fee schedule. The fee schedule is available at (office location) and on
(name of agency) web site at (insert web site address).

(5) Processing payments. Before beginning to make the copies or
processing a customized service, the public records officer or designee may require a
deposit of up to ten percent of the estimated costs of copying all the records selected
by the requestor. The public records offlcer or designee may ((atee)) require the
payment ((e ; :
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the-payment)) of the costs of copying an installment before providing that installment.
The (name of agency) will not charge sales tax when it makes copies of public
records.

£3))) (6) Costs of mailing. The (name of agency) may also charge actual costs
of mailing, including the cost of the shipping container.

(4))) (1) Payment. Payment may be made by cash, check, or money order to
the (name of agency).

WAC 44-14-07001

WAC 44-14-07001 General rules for charging for copies. (1) No fees
for costs of locating records or preparing records for inspection or copying. An
agency cannot charge a fee for locating public records or for preparing the records

for inspection or copying. RCW ((42-47-300/)) 42.56.120.1 An_agency cannot
charge fees for a person to inspect or access records on the agency's public internet
web site. An agency cannot charge a fee for access to or downloading records the
agency routinely posts on its public internet web site prior to the receipt of a
request unless the requestor has specifically requested that the agency provide
copies of such records through other means. RCW 42.56.120 (2)(e).

1. See also Op. Att'y Gen. 6 (1991).

An agency cannot charge a "redaction fee" for the staff time necessary to
prepare the records for inspection, for the copying required to redact records before
they are inspected, or an archive fee for getting the records from ((effsite)) off-
site. Op. Att'y Gen. 6(1991). These are the costs of making the records
available for inspection or copying and cannot be charged to the requestor.

. , : :
photocopies;)) Actual costs. If assessing actual costs, an agency must establish a
statement of the "actual cost" of the copies it provides, which must include a
"statement of the factors and the manner used to the determine the actual per page

cost." RCW ((42-47-260(7))) 42.56.070(7). ((An-ageney-may-include-the-costs-"directly

APPENDIX A-32

Page 206



insufficient))2

The actual costs include the actual cost of the paper and the per page cost for use
of agency copying (including scanning) equipment; the actual cost of the electronic
production or file transfer of the record; the use of any cloud-based data storage
and processing service; costs directly incident to the cost of postage or delivery
charges and the cost of any container or envelope used; and, the costs directly .
incident to transmitting such records in an_electronic format, including the cost of
any transmission charge and the use of any physical media device provided by the
agency. An agency may include staff salaries, benefits or other general administrative
or overhead charges only if those costs are directly related to the actual cost of
copying the public records. Staff time to copy and send the records may be included in
an agency's actual costs. An agency's calculations and reasoning need not be

elaborate but should be detailed enough to allow a requestor or court to determine if
the agency has properly calculated |ts copylng charges ((An—ageney—shee#d

When calculatmq any fees authorlzed under thls sectlon an agency shall use the most
reasonable, cost-efficient method available to the agency as part of its normal

operations.

2. The costs of staff time is allowed only for making copies. An agency cannot charge for
staff time for-locating records or other noncopying functions. See RCW ((42.17.300/))
42.56.120. ("No fee shall be charged for locating public documents and making them
available for copying.")((.))

An agency's statement of such actual costs may be adopted by an agency
only after providinthotice and public hearing. RCW 42.56.070(3).

(3) Statutory default costs. If an agency opts for the default copying
charges ((ef-fiffteencentsperpage)) pursuant to RCW 42.56.120, it need not calculate

its actual costs. RCW ((42-47260(8)/42.66-070(8)-
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{4))) 42.56.120(2)(b). However, it must declare the reasons for why calculating
the actual costs would be unduly burdensome, and then it is limited to the statutory
costs for those records. /d.

The statutory default costs include different charges per record or groups of
records, or an alternative flat fee of up to two dollars for any request when the
agency reasonably estimates and documents that the allowable statutory costs are
clearly equal to or more than two dollars. RCW 42.56.120 (2)(d). If using the
statutory flat fee, the agency can charge the flat fee only for the first installment for
records produced in multiple mstallments and no fees can be assessed for subsequent
installments.

Statutory default charges can be combined to the extent that more than one
type of charge applies to a particular request, unless the agency is assessing
the statutory flat fee for a request. RCW 2.56.120 (3)(c). The statutory default
costs include actual costs of digital storage media, mailing containers, and postage.
RCW 42.56.120 (3)(d).

(4) Fee schedule. The agency should make its fee schedule publicly available
on its web site and through other means. ;

(5) Estimate of costs for requestor. If a requestor asks, an agency
must provide a summary of the applicable charges, or the cost of customized service
charges, before copies are made and the requestor may revise the request to reduce

((the-numberof —copies—to—be—made—thus)) the applicable charges. RCW
42.56.120(2)(f). An agency must also provide a requestor, in advance, information
concerning customized service charges if the request involves customized service.
RCW 42.56.120(3).

(6) Copying charges apply to copies selected by requestor. Often a
requestor will seek to inspect a large number of records but only select a smaller
group of them for copying. Copy charges can only be charged for the records
selected by the requestor. RCW ((42—1—7—399#)) 42.56.120 (charges allowed for
"providing" copies to requestor).

The requestor should specify whether he or she seeks inspection or copying.
The agency should inform the requestor that inspection is free. This can be noted on
the agency's request form. If the requestor seeks copies, then the agency should
inform the requestor of the copying charges for the request. An agency should not
assemble a large number of records, fail to inform the requestor that inspection
is free, and then attempt to charge for copying all the records.

Sometimes a requestor will choose to pay for the copying of a large batch of
records without inspecting them. This is allowed, provided that the requestor is
informed that inspection is free. Informing the requestor on a request form that
inspection is free is sufficient.
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(((8))) (7) Use of outside vendor. Typically an agency makes the requested
copies. However, an agency is not required to copy records at its own facilities. An
agency can send the project to a commercial copying center and bill the requestor
for the amount charged by the vendor.3 An agency is encouraged to do so when
an outside vendor can make copies more quickly and less expensively than an
agency. An agency can arrange with the requestor for him or her to pay the vendor
directly. This is an example of where any agency might enter into an alternative fee
arrangement _under RCW 42.56.120(4). Another example of a possible alternate fee
arrangement involves recurring (i.e. monthly) requests for the same records, which
could be provided for a set fee to the requester without the need for a separate request.
An agency cannot charge the default ((fiffteen—cents—per-page—rate)) charges when
its "actual cost" at a copying vendor is less. The default rates ((is)) are only for
agency-produced copies. RCW ((42-4£3064)) 42.56.120.

3. ((See-alse-Op-Atty-Gen—B-{199H(agency-mustjustifyits-copy-charges):)) Benton

County v. Zink_191 W, App. 269, 361 P.3d 801 (2015).

((¢8))) (8) Sales tax. An agency cannot charge sales tax on copies it makes at
its own facilities. RCW 82.12.02525.

((6A)) (9) Costs of mailing or sending records. If a requestor asks an
agency to mail copies, the agency may charge for the actual cost of postage and
the shipping container (such as an envelope or CD mailing sleeve). RCW ((42-44260

I)}&))) 42.56.070 (7)(a).

(10) Sample fee statutory default schedule. A sample statutory default
fee schedule is provided in this comment. Some agencies may have other
statutes that govern fees for particular types of records and which they may want
to also include in the schedule. See RCW 42.56.130. Or, an agency may use
the statutory default schedule for the majority of its records and go through the
process to determine actual costs for some specialized records (for example, for
large blueprints or oversized colored maps that are printed onto paper). While
not included in the sample schedule below, an agency might also decide to use the
up to two dollar statutory flat fee for some types of requests, per RCW 42.56.120

(2)(d).
[WCOG has no comments on the AGO’s sample fee schedule]

WAC 44-14-07003

[WCOG concurs in the AGO’s proposed repeal of WAC 44-14-07003.]

WAC 44-14-07004

[WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07004.]
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WAC 44-14-07005
[WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07005.]
WAC 44-14-07006
[WCOG concurs in tile AGQ’s proposed revisipns to WAC 44-14-07006.]

REVIEW OF DENIALS OF PUBLIC RECORDS
WAC 44-14-080 et seq.

WAC 44-14-080 Review of denials of public records.

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14-080.]

WAC 44-14-08001 | Agency internal procedure for review of denials
of requests.

[WCOG has no comments on the AGQO’s proposed amendments to WAC 44-14-08001.]

WAC 44-14-08002 Attorney general's office review of denials by
state agencies.

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14408002.]
WAC 4471 4-08003 Alternative dispute resolution.

[WCOG has no comments on WAC 44-14-08003.]

WAC 44-14-08004 Judicial review

[WCOG proposes deleting this section. If this section is not deleted then WCOG
proposes the foIIowmg revisions to this section.]

WAC 44-14-08004 Judicial review.. - While a full discussion of judicial review
is not provided in these comments, a few processes in the act are described.

(1) Seeking judicial review. The act provides that an agency's decision to
deny a request is final for purposes of judicial review two business days after the initial
denial of the request. RCW ((42-44320/)) 42.56.520.1 Therefore, the statute allows a
requestor to seek judicial review two business days after the initial denial whether or not
he or she has exhausted the internal agency review process.2 An agency should not
have an internal review process that implies that a requestor cannot seek judicial review
until internal reviews are complete because RCW ((42-4#326/)) 42.56.520 allows
judicial review two business days after the initial denial.
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The act provides a speedy remedy for a requestor to obtain a court hearing on
whether the agency has violated the act, and to obtain relief from such violations. RCW
((4247340-(Hand(2))) 42.56.550 (1) and (2). A court proceedings under the PRA is
an ordinary civil action, and is not limited to the specific procedures set forth in the PRA.
The purpose of the quick judicial procedure is to allow requestors to expeditiously find
out if they are entitled to obtain public records.3 To speed up the court process, a
public records case may be decided merely on the "motion" of a requestor and "solely

on affidavits." RCW ((42-17-340(4)-and(3)/)) 42.56.550 (1) and (3).

(2)  Statute of limitations. The statute of limitations for an action under the
act is one year after the agency's claim of exemption or the last production of a record
on a partial or installment basis. RCW ((42-47-340(6)/)) 42.56.550(6).

(3) Procedure. To initiate court review of a public records case, a requestor
can file a "motion to show cause" which directs the agency to appear before the court
and show any cause why the agency did not violate the act. RCW ((424+340(H-and
2)4)) 42.56.550 (1) and (2).((4)) A requestor can also initiate a civil action against an
agency by filing a summons and complaint.4 The case must be filed in the superior
court in the county in which the record is maintained. RCW ((42-44340-(1)y-and-{2)}/))
42.56.550 (1) and (2). In a case against a county, the case may be filed in the superior
court of that county, or in the superior court of either of the two nearest adjoining
counties. RCW ((42-4£340(5)/)) 42.56.550(5). The show-cause procedure is designed
so that a nonattorney requestor can obtain judicial review himself or herself without
hiring an.attorney. A requestor can file a motlon for summary judgment to adjudicate
the case.b ((Howex v

(4) Burden of proof. The burden is on an agency to demonstrate that it

complied with the act. RCW ((42-47340-(h)-and{(2)/)) 42.56.550 (1) and (2).
(5) Remedies under the act. (Fypes-ofcases subjecito judicial

review:)) While an action under the PRA is an ordinary civil action, the act provides a

number of specific qual remedies ((Hhe-actprovides-three-moechantsmsTorcedrl-reviews

—(b)y—"Reasonable-estimate.")) Estimates. The act permits ((second-form-of
judicial-review-is-when)) a requestor to seek judicial review of ((ehallenrges)) an agency's

"reasonable estimate" of the time to provide a full response or estimated charges for

copies. RCW ((42-4+340{2}/)) 42.56.550(2).
(e) (b) Injunctlve actlon to prevent dlsclosure ((Hhe third-mechanism of

An agency, person named ina regueste ((the@.spu%ed)) record ora person to whom
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the record "specifically pertains((-))," may seek an injunction to prevent disclosure of the
records. The agency or third party seeking to prevent disclosure has the burden of
proving the record is exempt from disclosure.((#)) 6 The party seeking to prevent
disclosure must prove both the necessary elements of an injunction and that a specific
exemption prevents disclosure.((8)) 7

(8) (c) “In camera” review by court. The act authorizes a court to review
withheld records or portions of records "in camera." RCW ((42-4%4340(3)))
42.56.550(3). "In camera" means a confidential review by the judge alone in his or her
chambers. Courts are encouraged to conduct an in camera review because it is often
the only way to determine if an exemption has been properly claimed.((8)) 8

However, in camera review is not always required, and it is up to the discretion of
the trial court.9 '

A court may have local court rules on Public Records Act cases and in camera
review procedures. In the alternative, an agency should prepare an in camera index of
each withheld record or portion of a record to assist the judge's in camera review. This
is a second index, in addition to a withholding index provided to the requestor. The in
camera index should number each withheld record or redacted portion of the record,
provide the unredacted record or portion to the judge with a reference to the index
number, and provide a brief explanation of each claimed exemption corresponding to
the numbering system. The agency's brief explanation should not be as detailed as a
legal brief because the opposing party will not have an opportunity to review it and
respond. The agency's legal briefing should be done in the normal course of pleadings,
with the opposing party having an opportunity to respond.

The in camera index and disputed records or unredacted portions of records
should be filed under seal. The judge should explain his or her ruling on each withheld
record or redacted portion by referring to the numbering system in the in camera index.
If the trial court's decision is appealed, the in camera index and its attachments should
be made part of the record on appeal and filed under seal in the appellate court.

(#) (d) Attorneys' fees, costs, and penalties to prevailing requestor. The
act requires an agency to pay a prevailing requestor's reasonable attorneys’ fees((;))
and costs((and)). In addition, it is within the discretion of a court to assess a daily
penalty against the agency, considering several factors. RCW ((42-4%346(4)/))
42.56.550(4).10 Only a requestor can be awarded attorneys' fees, costs, or a daily
penalty under the act; an agency or a third party resisting disclosure cannot.((40)) 11

A special process regarding attorneys' fees and penalties applies to actions
involving the disclosure of body worn camera recordings governed by RCW 42.56.240.
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